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NOTE TO THE THIRD REVISED EDITION

Diversion in South Africahas come along way since the early 1990s when thefirst formalised programmes
wereinitiated. Several significant developments, such asthe formation of the Inter-ministerial Committee on
Y oung People at Risk (IMC), hasresulted in the creation of new diversion optionsaswell astherevision of
existing ones. This booklet aimsto update practitioners and other interested parties on new diversion options
that have devel oped since 1994 aswell as providing abasic introduction to diversion as an option for people
in trouble with the law. NICRO would like to express its sincere appreciation to those individuals and

organisations who have made diversion aredlity in South Africa

Lukas M. Muntingh
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INTRODUCTION

L.M. MUNTINGH

Since 1994 South Africahas faced many challenges but none so widely experienced as crime. The day-to-day
perceptions of living in South Africaare characterised by crime, violence and uncertainty. The crimina justice
system isundeniably overloaded. Not surprisingly, the criminal justice system is seen by many to be biassed,
unrepresentative and unjust. However, there are signs of a shift away from punitive and retributive criminal

justice practices towards rehabilitative, educational and restorative options.

It iswithinthisframework that NI CRO seeks to empower the offender, the victim, the criminal justice system
and the community to move towards amore restorative justice system - onethat repairs the damage of crime.
Diversion isthe onefield in which rapid advances can be made in making the criminal justice system more

humane and more effective. At present NICRO offersfive diversionary options, mostly to juveniles, namely:

- Victim Offender M ediation bringstogether victims and offendersin an attempt to reach an
agreement that addresses the needs of both parties

- Pre-Trial Community Service alowsthe offender to perform community servicein lieu of
prosecution

- Youth Empowerment Scheme is a life-skills training programme that involves young
people and their parents or guardians

- The Journey isan intensive and longer term programme for those young people who are
most at risk and who are challenged to engage in along term process of working towards
constructive and independent living

- Family Group Conferencing is similar to victim offender mediation but involves the
family and friends of the young person in a process aimed at restoring the balance and to

prevent re-offending.
The seven provincial offices of NICRO have varying capacity to offer some or al of the five options, and at
present the organisation is engaged in a programme of expansion in order to ultimately provide all the

services at all of the offices.

The aim of this booklet is to introduce and describe diversionary options available to the criminal justice

system through NICRO. The booklet will simultaneously serve as an educational tool and a manual for
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practitionersin thefield of criminal justice. In addition it will enable practitionersto start diversionary options

in their own regions.

Thisbooklet waswritten on the premise that the formal justice system - withit'sfamiliar steps of arrest, trial
and conviction or pardon - is not the only recourse to criminal and socia justice. There are other waysin
which to treat offenders and their victimswhich will serve them and society in amore constructive manner. In
order to contextualise diversion it is necessary to review the positions and roles of victims and offendersin

the criminal justice system.

The position of thevictim inthejudicia processisastrange one, especialy if one considersthat it isagainst
him or her that a crime has been committed. Of al the role playersin a criminal case, the victim is the one
most marginalised. Thevictimisoccasionally called into provide testimony but usually remains, for the rest
of proceedings, on the periphery. If the offender is ordered to pay afine, it is paid to the state and not the
victim. Compensation ordersin criminal cases under Section 300 of the Criminal Procedure Act arerareand

in most cases victims are left empty handed.

Thevictim is seldom, if ever, given the opportunity to air feelings or to question the offender. In the South
African criminal justice system it is tradition, and in some cases obligatory, that communication between
victim and offender is not encouraged. Stereotypical perceptions regulate the relationship between victim,
offender and the state, making it formal, rigid and unimaginative. By means of formalised procedures the
state seizes the role of the victim and monopolises the criminal justice process. Part of this monopoly isto
exclude other decision- making processes which could act as negotiations between victims and offenders. The
social distance enforced between victim and offender usually resultsin the offender being left unaware of the

real and wider impact of the crime on the victim and society.

An offender standing tria isup against awhole system designed to punish him or her, if found guilty. Amidst
officials and procedures strange to the accused, sentence is made which is often meaningless, costly and
ineffective in terms of deterrence to crime. If the accused is so fortunate as to have legal representation,
decisionsare made at alevel on which the offender haslittleimpact. Thetrial and punishment process appear
to be an alienating experience, not achieving the basic aim of curbing recidivism.

The offender, who has committed a crime against another person or property, is now an offender against the
state and is dealt with by the bureaucratic procedures of the criminal justice system. It isthus not surprising
that offendersare | eft ignorant about the human impact of their crimes on victims. The prison sentence or fine

the offender receives, usually bears little relation on the crime. Offenders rarely have the chance to seek
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forgiveness or to repair the damage. Many are sentenced to prison wherethey are exposed to lifestyles, values

and norms that often |ead to further conflicts with the law.

It isnecessary to reflect on the intended purposes of punishment before diversion is discussed. They can be

summarised as follows:

- to act as deterrent for the offender and society against involvement in crime
- to protect society against offenders

- to attain retribution

- to rehabilitate the offender

- to make restitution to the victim.

While these purposes are very noble, we can ask a few fundamental questions about current sentencing
practices and critically re-examine our perception of what justice constitutes and whether sentences arein fact

in line with their purposes. To do this we should eval uate sentences according to the following questions:

- what does the sentence aim to achieve?

- does the sentence in fact achieve itsintended purpose?

- does the sentence benefit the offender, the victim, society and the criminal justice system?
- is the sentence humane in the sense that it recognises the personality and personal

circumstances of the offender and the victim?

Unfortunately one hasto conclude that very few sentences respond positively to these questions. It isby now

common knowledge that prison sentences do not curb recidivism.

It is with these concerns in mind that creative diversionary options should be pursued and increasingly
implemented expanded. Diversion can be described as the channelling of prima facie cases from the
formal criminal justice system on certain conditionsto extra-judicial programmes, at thediscretion of
the prosecution. Diversionary optionsin noway intend to make offenders|ess accountable or responsiblefor
their actions but rather to provide offenders with the opportunity to re-think their lives without getting a

crimina record.

In principle a case is eligible for diversion when it is not in the best interest of the offender, the victim (if

present), the criminal justice system and society that he/she should be prosecuted and convicted.
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AIMSOF DIVERSION

The following are the primary aims of diversion:

- to make offenders responsible and accountable for their actions

- to provide an opportunity for reparation

- to identify underlying problems motivating offending behaviour

- to prevent most first time or petty offenders from receiving a crimina record and being
labelled as criminals as this may become a self fulfilling prophecy

- to provide educational and rehabilitative programmesto the benefit of all parties concerned

- to lessen the case-load of the formal justice system

These aims are achieved through careful assessment of each person referred for diversion by the public

prosecutor to the diversion agency.

Diversion is however not without dangers and a fine balance needs to be achieved between appropriate
diversion and what is known as widening the net. Chajkoski and Wollan (1989:219) describes this
phenomenon as follows: With the extension of the criminal justice system to persons who might not
otherwise be captured, the system broadens its power even further to spread non-legal or extra-legal
standards of behaviour which support the kind of world favoured by the managers of the system. The
control exercised through diversionary programmes should be limited to strictly curbing recidivism and not
embark on amoral and normative crusade, specifying behaviour which falls outside the limits of thejudicial

process.

RESTORATIVE JUSTICE
Thefivediversionary options presently offered by NICRO arerooted in the paradigm of restor ativejustice

which stands in contrast to retributive justice. The two paradigms can be summarised as follows:

Retributive justice:
- crime violates the state and its laws
- justice focuses on establishing guilt so that doses of “pain” can be measured out

- justiceis sought through conflict between adversariesin which the offender is pitted against
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the state

- rules and intentions outwei ghs outcomes; one side wins and the other loses

Restorative justice:
- crime violates people and rel ationships
- justice aimsto identify needs and obligations
- justice encourages dialogue and mutual agreement
- victims and offenders are given central roles
- justice is measured by the extent to which responsibilities are assumed, needs met and
relationships healed.

NICRO aimsto spread thefive restorative diversionary optionsdiscussed in thisbooklet nationaly. Itisaso
necessary that more options be devised in order to more specific dea with the needs of offenders, victims, the
criminal justice system and society. NICRO and the state are relying on other practitionersin the field to
make suggestions with the aim of establishing additional diversionary options.

Recommendations pertaining to the following groups of offenders are encouraged:

- sexual offenders

- aggressive offenders

- offenders younger than 14 years of age
- street children

- drug related offenders.

Organised and structured diversionary options parale to the formal crimina justice system have only
recently been implemented in South Africabut they have been existence in some other countriesfor several
decades with great success. Diversion as presently practised in South Africaisrun on afairly informal basis

and as yet there is not a national policy by the government departments concerned.

We trust that you will find this booklet useful and that it will assist in your work. Should you have any

comments or information you would like to share with us, please feel free to do so.
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OVERVIEW OF THE DIVERSION PROGRAMMESWITHIN NICRO

by
Anne Monaheng

Programmes for young people in conflict with the law demand careful thought. Relevancy and a great
awareness of these young people’s social background are a useful lead to the devel opment of programmes

that aim to meet their special needs.

The socio- economic devel opments that came about because of political changes poses a challenge to most
young people in the country. The traditional perceptions about young people are changing and therefore,

working with young people cannot remain the same over time.

The NICRO diversion programme has undergone several stages of change to respond to the needs of young
peoplein conflict with the law. There is a definite move towards programmes that are culturally appropriate,
relevant to the young people’s circumstances, that seek to involve the communities and the victims in a

restorative approach.

The call for anew Juvenile Justice legidlation is based on the principles of Restorative Justice. The two new
programmes devel oped in NICRO from the beginning of 1996, The Journey and Family Group Conferences,
cannot be far off the line as they are based on the principles of Restorative Justice. The aims of these
programmes areto teach young peopleto takeresponsibility for their actions, to heighten their awareness of
theimpact their actions have on the victims and to use the availableresourcesto deal with challengesandto

involve the communities.

The Family Group Conferences and the Journey programmes are the new and rapidly growing programmes
within diversion. These programme focus on the needs of the young person and while attempting to respond

to the victim’s needs, and fosters acknowledgement of their actions.

We can aso see new devel opments within the oldest and more used programmesin diversion such as YES
and PTCS. It is heartening to note that most of young peoplereferred to the YES successfully complete. This
programme accounts for 81% of the total cases that are accepted for diversion. The PTCS has been in
operation since 1992 and has recently been re focussed to look not only at punitive measures, but to ook at

developmental options as well.
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It is through restorative programmes that young people in conflict with the law will learn to take
responsibility, deal with challenges without feeling lonely and defeated , and return to society gracefully
without anegative stigma attached to them. More innovative programmes need to be devel oped and ideas will

be welcome from the community members and experts in working with youth.

Should you wish to contact NICRO regarding its diversion programmes, please do so through our provincial

offices as listed below:

Western Cape
PO Box 10034
Caledon Square
7905
Tel: (021) 474 000
Fax: (021) 474 616

N-Cape
PO Box 3207
Kimberley
8300
Tel (0531) 811 715
Fax (0531) 811 715

Free State
PO Box 351
Bloemfontein
9300
Tel (051) 447 6678
Fax (051) 447 6694

Eastern Cape
PO Box 22889
Port Elizabeth
6000
Tel (041) 542 611
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Fax (041) 544 772

KwaZulu-Natal
Suite 711
Overport City
Ridge Road
Overport

Durban

Mpumalanga
PO Box 3533
Nelspruit
1200
Tel (013) 755 3540
Fax (013) 755 3541

Gauteng
PO Box 96757
Brixton
2091
Tel (011) 837 0320/1/2
Fax (011) 837 0010

* k k
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THE QUEST FOR JUVENILE JUSTICE
R. Shapiro

Too many young people pass through the criminal justice systemin South Africa. Within the criminal justice
system most young people are not held accountable for their actionsin away that allows them to apologise,
repair the damage and make plans to prevent re-offending. Instead young people emerge hardened by the
experience, al the more prepared to repeat their offending behaviour.

South Africastill does not have an comprehensive juvenilejustice system. Since 1992 youth advocates have
caled for a juvenile justice system that deals with the needs of victims, offenders and the public. The
campaign Justice for the Children: No Child Should be Cagedl was launched after 13 year old Neville
Snyman, being held in custody on a charge of shoplifting, was brutally murdered by hiscell matesin apolice
cell the small town of Raobertson. The campaign drew attention to the responsibilities of the various role
playersinthe criminal justice system, and called on the government to put into place a system that was child
centred and relied on restorative justice principles. The campaign called for involvement of members of the

public in juvenile justice processes.

In May 1997, nearly five years later, another 13 year old was murdered in a holding cell in Butterworth.

Lubabalo Mazeleni was being held on acharge of shoplifting and was murdered by his 21 year old cell mate
who wasbeing held after he vicioudly assaulted hissister. Fiveyearslater thisservesasan awful reminder of
the enormous risks that face any young person in conflict with the law being detained. People who have
campaigned to keep young people out of lock-ups asfar as possible have stated that locking ayoung person

up with an adult, even for five minutes, mabe fatal. Lubabalo’s murder proved this.

It isironic that in government circlesthere has been a great deal of progressin the understanding of youth
crime issues, and yet a murder of this kind could take place due to the negligence of the officers involved.
New policies and processes are not stringently adhered to. Numerous workshops, meetings and conferences
have taken place, various recommendations drawn up and countless documentstabled. However, very little
progress on reducing the number of young peopl e being detained awaiting trial can berecorded. In addition,

although the numbers of young people diverted to NICRO diversion programmes have increased steadily, the

! This campaign was launched by Lawyers for Human Rights, the Community Law Centre at the

University of the Western Cape and NICRO and received national and international attention.
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numbers of young people diverted still remain below five percent of those being arrested.

Incarceration as a sentence has a so increased in this time. Since whipping was abolished in 1995, there has
been a 30% increase in incarceration as a sentence for juveniles. A commitment on paper to community

based sentencing is not being exercised.

The lack of change in practice is testimony to a serious problem with implementation. Even the
recommendations of the Inter-Ministerial Committee on Y oung People at Risk? have not been implemented

across the board.

Progressin certain areas must berecognised. The Minister of Justice, Mr Dullah Omar, recently announced
the appointment of the Law Commission’s Committee to draft legislation for ajuvenilejustice system. The
committee will utilise material from people who have been working in the field, and will ensure that the
legidation isin line with national and international standards for juvenile justice. They are relying on the
documents from the Interministerial Committee and from the Drafting Consultancy on Juvenile Justice's

Juvenile Justice for South Africa: proposals for policy and legislative change®.

The Committee is responsible for piloting aspects of the proposed system. The Interministerial
Committee on Y oung People at Risk was set up in 1995 to design acomprehensive child and youth
care system that responds to the needs of young people who find themselves caught up in the child
care system or in the criminal justice system.

Thisdocument was drawn up by anumber of non-governmental organisationsrelying on experience
of numerous workshops and meetings in the field of juvenile justice. The document offers
suggestions for draft legidation and a commentary based on a number of underlying principles
including restorative justice, the involvement of the public and practices that are appropriate to
children.
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Secondly the number of young people being served by NICRO diversion programmes hasincreased. Thisis
due to increased readiness on the part of the prosecution to refer cases, the training of NICRO staff and
volunteers, and the generous help of our donors. Funds offered by anumber of Dutch organisationsand later
by the Roya Netherlands Embassy have enabled NICRO to increase both the number of young people being
served by diversion programmes and the variety of options available. Today diversion programmes are
offered in al areas served by NICRO's twenty five offices in the seven provinces where NICRO has a

presence’.

A number of exciting innovations have come to the fore in the past two years. NICRO has drawn on the
expertise of a number of people and organisations to make the diversion programmes as exciting and
impactful as possible. Staff make use of wilderness programmes, of Rites of Passage theory, of Y outh at

Risk theory and the Family Group Conference techniques.

The Minister of Justice and the Minister of Welfare and Population Development are increasingly being
quoted publicly supporting diversion and stating that it isapriority. NICRO remains committed to steadily
increasing the numbers of young peopl e served by diversion programme, increasing the personnel (including
volunteers and sessional workers) available to render the services, extending the reach of the service and

improving the quality of the service consistently.

While some serious offences remain the domain of the court, there are thousands of caseswherediversionis
more suitable than formal court procedure. 1n such casesNICRO believesthat young offenders need to take
responsibility for their actions, repair the damage, make plansto prevent re-offending and move onto take up

their rightful placesin civil society.

* k k

Thereare plansto start diversion servicesin Northern Provinces and North West, the two provinces
where NICRO is presently not offering services, as soon as possible.
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YOUTH EMPOWERMENT SCHEME
T. van der Sandt and N. Wessels

INTRODUCTION

TheY outh Empowerment Scheme was established asajoint effort by NICRO and the Office of the Attorney
General to divert young offenders. It isaconstructive alternative to other methods used in dealing with young
offenderse.g. cuts, finesand ingtitutionalization. Ideally the programme should be used asapre-tria optionin
order to avoid acriminal record at a young age which could jeopardize their future. However, it can also be
used as part of a sentence. If the young offender meets the required criteria for referral the court with

assistance of a probation officer, refers him/her to the programme.

TheY outh Empowerment Schemeisalife skills programme comprised of six sessions held one afternoon per
week over six consecutive weeks. The programme encourages the young offender to behave within broadly
acceptable societal norms in order to prevent further involvement in criminal activities, encourages the

involvement of parents or guardiansin the first and last sessions.

On 10 December 1985 the general meeting of the United Nations accepted the standard minimum rulesfor
the administration of juvenilejustice, also known asthe Beijing Rules. According to these rulesit was decided
that wherejuveniles areinvolved in deserving cases, alternativesto the existing formal criminal prosecution

and sentence options must be followed.

Most offenders in South Africa, as in other countries, are young people between the ages of sixteen and
twenty four. One of the objectivesin NICRO'S constitution isto "determine and promote the most effective
methods of the treatment of offenders’. Thus one of NICRO'S key crime prevention foci should is the

development of atreatment programme for juvenile offenders, as stipulated by the Beijing Rules.

Traditional sentencing optionsfor juvenile offenders, such aswhippings, warnings, suspended or postponed
sentences, incarceration and in the past, whippings are lacking in educational or rehabilitative impact. They
may encourage anger and recidivism, and indeed destructive. The' Y outh Empowerment Scheme providesthe
opportunity for young offenders to reflect on their behaviour and the consequences of their actions.
Constructive means of taking responsibility for their own lives, the promotion of positive decision-making

and the importance of behaving within acceptable societal norms, are encouraged.
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SELECTION CITERIA

AGE: The most suitable age of the juveniles included in the Y outh Empowerment Scheme 12 to 18 years.
Prosecutors may however use their own discretion to include juvenile of other ages e.g. 19 years and still

attending school.

ADDRESS: Juvenilesreferred to the programme must have afixed address. This allows a certain amount of
control to be exercised over the whereabouts of the young offenders (the fixed address could be a Place of
Safety).

GUARDIAN: A parent or guardian of the juvenile offender who is prepared to take co-responsibility for his

or her attendance, must be present at court.

OFFENCE: Armed robbery, murder and rape offenders are excluded from the programme as are offenders

with along criminal record. However, juveniles do not have to be first-time offendersin order to qualify.

GUILT: The young offender must plead or be planning to plead guilty on the charges.

REFERRAL PROCEDURE

The procedures explained bel ow act as an operational guideline, but can also be adapted to servethe needs of
the various courts. The Y outh Empowerment Scheme should ideally be used as a diversionary procedure,
which minimises exposure to the criminal justice system and the negative consequences of being labelled asa
"delinquent”. It can also be used as a pre-condition with a sentence formally handed down through the court,
eg. postponed or suspended sentences. Whether used as a diversion or an aternative sentencing option,
attendance of the programme provides the young offender with an opportunity to take responsibility for hisor

her actions.

Pre-trial referral

One prosecutor should be designated at every Magistrates Court to handle referrals. In most cases the
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prosecutor of the juvenile court would bethelogical choice. If the Magistrates Court concerned does not have
at its disposal a specific court that handles juveniles exclusively, any other experienced prosecutor can be

appointed by that court.

The prosecutor concerned, aswell as theinvestigating officer and social worker, should study the court roll

before 9h00 every day to identify candidates for referral.

A probation officer (or social worker employed by the Dept of Welfare) should be appointed to every

Magistrate's Court to assist young offenders and advise the prosecutor on their suitability for the programme.

It is of the utmost importance to note that it depends solely on the discretion of the prosecutor (as
representative of the Attorney General) which juvenile offenders are referred for diversion. However, the

advice of the investigating officer and social worker are often required.

The referral of a child for participation in the Youth Empowerment Scheme is but one of the options
available. The prosecutor isfreeto stipulate further conditions, depending on the case. These might include

transferring the case to a Children’s Court Inquiry or withdrawing the charges altogether.

As soon as the young offenders are identified, they are presented to the senior prosecutor for approval,

accompanied by the investigating officer and probation officer.

Hereafter, the young offenders and their parents or guardians are fully informed about the Youth
Empowerment Scheme. Sworn statements are signed by the child and parents/guardians (Appendix 1:
Admission of guilt and Appendix 2: Statement by parents).

It is important to state clearly that participation is totally voluntary. It should also be made clear to the
persons concerned that the case would only be withdrawn if the offender meetsall the requirements. Thefact
that the offender will not have a criminal record should be stressed.

It must be explained to the parents/guardians that they should attend the first and the last sessions of the
programme with the young offender. They must also be informed that the alternative isto attend court until

the case against the young offender is concluded.

The prosecutor should complete in duplicate the enclosed information forms (Appendixes 3 and 5). The

origina should be given to the parents/guardians who must present it to the course facilitator or contact
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person when they attend the first session. The prosecutor should file the duplicate.

The prosecutor keeps aregister of all juveniles whose cases are withdrawn (not only those who were referred
to the Y outh Offender Project). Thefollowing information should be written in tableform: annual consecutive
number, case number, name, gender, language, crime, way of settling (whether the case was withdrawn or
prosecution continued), date of settling and comments (whether ayoung offender was referred to the Y outh

Offender Project and/or whether the withdrawal was coupled with another condition).

When using the Youth Empowerment Scheme as a diversion, the prosecutor can follow one of two
procedures: the case can be withdrawn immediately or the case can be postponed to adate after completion of
the Y outh Empowerment Scheme. The prosecutor should be led by office policy asformulated by the senior

prosecutor.

After the juvenile offender has completed the course, he/she returns to court with an evaluation from the
course facilitator. The content is discussed with the senior public prosecutor and action istaken accordingly
(Appendix 4). Usually the case is withdrawn and any other recommendations by the course facilitator are

considered by the senior public prosecutor.

Sentences

Idedlly first offenders should be dealt with as pre-tria cases and not be sentenced, but the Youth

Empowerment Scheme can be used as part of sentence.

When amagistrate passes a suspended or postponed sentence to ajuvenile offender, an added condition to the
sentence could be that he/she attends the Y outh Empowerment Scheme within the period of postponement, ie.
before the stipulated return date to court. This added condition fulfils the rehabilitative component of the
sentence. A copy of the court order is sent to the Y outh Empowerment Scheme coordinator with the necessary

details.

Attendance of the Y outh Empowerment Scheme can be part of a sentencing package. Thisis explained
below.

Through community service the offender serves the community, in reparation, for the crime he/she

committed. The offender isrequired to work a certain number of hours at a non-profit organizationin hisor
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her free time, without payment. If a young offender is given pre-trial community service or sentenced to
community service, the server may be required to spend twelve of the allocated hours at the Y outh

Empowerment Scheme.

Through theVictim Offender M ediation Programme aface-to-face meeting isarranged between victim and
offender if both parties are willing. The purpose of such ameeting isto discuss what happened and mediate
an agreement for restitution between the two parties involved. This could be in the form of an apology,
monetary compensation for losses suffered by the victim and/or indirect compensation. During victim
offender mediation plansto prevent re-offending should be made and these might include attendance of the

youth Empowerment Scheme.

Correctional supervision provides the structure for the offender to serve his or her sentence outside of
prison. This form of sentencing may include monitoring, community service, house arrest, placement in
employment, performance of service, payment of compensation to the victim, and rehabilitation or other
programmes as may be determined by the court. The Y outh Empowerment Scheme can serve as one of these

programmes.

PROGRAMME CONTENT

TheY outh Empowerment Schemeisasix session course, each session having specific objectives, topicsand

methods. The overall goa of the course is to encourage the juvenile offender to behave within acceptable

societal normsthrough participation in alife skillstraining programme. The course deal swith the causes of

crime, the seriousness and consegquences of the offence, theimportance of apositive self-concept, the need for

assertive behaviour and for responsible decision making. It also facilitates an opportunity for parents and

children to understand one another better. The following section provides an overview of the total course.

Session 1: Crime awar eness

Juveniles and their parents participate in this session which aimsto inform and create awareness of:

- the aim and content of the programme
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- the nature and causes of crime

- the effects of crime

- the seriousness and consequences of a criminal record

- the experiences and feelings resulting from their involvement in crime and the criminal
justice system

- parents experiences of the offence

Session 2: Self concept

Only juveniles attend this session which has the following objectives:

- to broaden the juvenile's self-knowledge

- to create awareness of factors that influence self-concept

- to alow juvenilesto reflect on how their contact with the criminal justice system influenced
their self concept

- to promote and motivate self-acceptance and a positive attitude towards oneself

Session 3: Assertiveness

Only juveniles attend this session which has the following objectives:

- to differentiate between aggressive, passive and assertiveness behaviour
- to create awareness of the advantages of assertive behaviour

- to provide an opportunity to act out ways of improving assertive behaviour

Session 4: Decision making

Only juveniles attend this session which has the following objectives:

- to make young people aware of the importance of responsible decision making

- to make connections between decision-making and crime, self concepts and assertive
behaviour

- to examine the influence of peer pressure on decision making

- to begin the process of constructive decision making and planning for future goals
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Session 5: Norms and laws

Only juveniles attend this session which has the following objectives:

- to examine societal norms and their influence on daily life
- to highlight the consequences of societal norms being ignored
- to promote an understanding of the law and the legal system which attempts to protect

societal norms

Session 6: Parent-child relationships

Juveniles and their parents attend this session which has the following objectives:

- to create an awareness of the demands, problems and emotions prevalent in various stages
of life

- to encourage communication and a better understanding between parents or guardians and
their children

- to evaluate the parent's and child's attitude toward and experience of the Youth

Empowerment Scheme

CONCLUSION

The Y outh Empowerment Scheme has been in operation since 1992 and many young offenders have passed
through it. The style and content of the courseis popular with the juveniles and their feed-back has been very
positive. It appearsthat for many of the juvenilesthe programme providesthefirst opportunity to speak about
theissuesthat trouble them. Very often the crime they have committed is shrouded in acloud of secrecy and
shame. The Y outh Empowerment Scheme provides the chance for them to open up and deal with what they
have done and what has happened to them. The juveniles are encouraged to focus on the positive aspects of
their personality in an attempt to improve their self-esteem which has been broken down by the crime, the

events surrounding it and their family's and peers reactions.

A 15 year old who shoplifted evaluated the course as follows: "There is no particular reason why | should

have been given this chance. Because everyone | think should get given this chance because everyone has
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some good parts in them and sending a person away does not solve anything, it just makes it harder for the
person to find the good in oneself. No oneis born bad, they just sometimestake the wrong road, and all they
need are afew directions to come right again. Because you can't force a someone to change they must do it

themselves. | think that is what the course was, my direction map and | think everyone needs one.”
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APPENDICES

APPENDIX 1- SWORN STATEMENT BY JUVENILE OFFENDER

DECLARATION SERIAL NUMBER:

I, the undersigned hereby declare under oath asfollows:

The contents of this declaration are, to the best of knowledge, true and correct.

2.
Onthe (date) | wasreferred by the Public Prosecutor of with the purpose of participating inthe
Y outh Empowerment Scheme.

3.

The Project Committeefor Juvenile Offendersis given the power to apply to meall techniquesor proceduresthat are necessary for the

successful implementation of their programme.

4.
| hereby freely and without undue duress admit that on or about the (date) inthedistrict
unlawfully and illegally
knowing that it was wrong.
5.

| affirm that | am prepared to participate in this Y outh Empowerment Scheme and that | have not been forced or compelled to do so,
and view my participation in the Project asto my advantage.

| am awarethat if | am unableto attend any portion of the Project, only avalid medical certificate signed by aqualified doctor will be
accepted as an excuse. | am aso aware that if | am absent | must make prior contact with the Public Prosecutor at
to notify him/her thereof.
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| am awarethat the prosecution by the State will only be withdrawn and merely suspended (and not terminated) until the satisfactorily
completion of the Project.

| am further aware that after | have completed the Project, | must report to the office of the Control/Senior Public Prosecutor at

on a with a copy of areport on my participation and behaviour during

the Project.

| am further aware that the Public Prosecutor, after my completion of the Project will decide if the investigation and prosecution
against mewill continue or be withdrawn. In making this decision the Public Prosecutor will be guided by the recommendation made
by the Project Committee for Juvenile Offendersin thisregard.

10.

| have been informed that if any of these conditions of this declarations are not complied with, the Public Prosecutor can continuewith

the prosecution against me.

11

| further undertake to take no civil or criminal action of any nature against the Project Committee for Juvenile Offenders, their

authorised officers or individual members of the committee.

Signed at on this day of 19
Parent/Guardian Juvenile Offender
Signed and declared before me at on this day of 19 by the above mentioned who

acknowledges that he/sheis aware of the contents of this declaration and understandsit, that he/she has objection to taking the oath,

and that he/she considersit to be binding on his or her conscience.

Commissioner of Oaths

Place
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Post

Date
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APPENDIX 2- SWORN STATEMENT BY PARENT(S) OR
GUARDIAN(S)

SWORN STATEMENT
1/We, the undersigned,
inmy/our capacity asthe parent(s)/
guardian(s) of
hereby declare under oath the following:
1

I/We have read through the undertaking of the Project Committee, which undertaking has duly been signed by
and I/we accept that the sad undertaking by

isbinding on me/us.

2.
I/We have explained the aspects of the undertaking to in my/our capacity as
parent(s)/guardian(s) and am/are satisfied that understands all contained therein.
Parent(s) Guardian(s)
Signed at on this day of 19 by the parents of

who acknowledgethat he/she/they isaware of the contents of thisdeclaration and understandsit,
that he/she has objection to taking the oath, and that he/she considersit to be binding on his or her conscience.

Commissioner of Oaths

Place

Post

Date
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APPENDIX 3- CASE INFORMATION FORM

Y outh Empowerment Scheme
INFORMATION FORM

Prosecutor's number:

1. Case number

2. Digtrict

3. Name

4, Address

5. Age

6. Parent/Guardian

7. Address of Parent/Guardian

8. Telephone number

9. Charges

10. Date of referra

11. Date of report back

to prosecutor/ post-

poned date to court

State Prosecutor
(Place) (Tel)
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APPENDIX 4 - EVALUATION FORM

PENINSULA Y outh Empowerment Scheme

Prosecutor's number

Project number

1. This serves to confirm that has completed out of six sessions of the Y outh
Empowerment Scheme which was run from the until the
2. Comments:

Project Co-ordinator
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PRE-TRIAL COMMUNITY SERVICE
L.M. Muntingh

INTRODUCTION

ThePre-Tria Community Service Programmeis adiversionary option which allows the offender to serve a
certain number of hours at a non-profit organisation in his or her free time without payment. Charges are
withdrawn on condition that the service is completed within a given time at aminimum number of hours per
month.

Sincethe early 1980s Community Service Orders have been in operation and served asthe basisfor Pre-Trid
Community Service which started formally in Cape Town during 1992 at the request of senior public
prosecutors. Their concern wasthat they are often confronted with casesin which prosecution is not the best
option but wanted the offender to be held accountable and take responsibility for the crime. In co-operation
with NICRO Cape Townthe Pre-Trial Community Service Programme was started and has handled nearly
200 cases during the first 18 months. At the same time NICRO in Pietermaritzburg was encouraged by
Lawyersfor Human Rightsto provide pre-trial community servicefor juvenile offenders and the programme
was also launched there.

SELECTION CRITERIA

The criteriaset out below provide aguideline and can be adapted to suit the conditions of a specific case. The
criteriaare based on NICRO's experience with community serversin the past. Cases complying with some or
all of the following criteria can be considered for Pre-Trial Community Service:

- the offence should be afairly minor one

- the prosecution wantsto withdraw the case but doesn't want the accused to walk away scott-
free

- it is considered not to be in the best interest of the offender, victim or society that the
offender is convicted

- there are special circumstances surrounding the case

- the accused accepts his or her guilt, shows remorse and responsibility

- the accused is afirst offender (recidivists can aso be accepted to the programme)

- the accused is over 14 years of age

- the accused has special skillswhich can be put to good use in the community

- the accused has afairly stablelifestyle, for example a contactable address (work or home)
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- the community service can serve some purpose of reparation and victim healing.

It is not the task of the prosecutor to make an in-depth assessment of the offender: this is NICRO's
responsihility. The prosecutor should merely complete a basic assessment according to the above guidelines.
Should NICRO find the person not suitable for community service thiswill be reported and explained to the
prosecutor, who will usually proceed with the case.

In the prosecutor's assessment of the accused, additional guidelines can be employed to assess the person's
suitability. These are:

- is the accused dependent on acohol or drugs?
- is the accused mentally sane or are any personality disorders apparent?
- is the offender a violent person?

Should the response to any of these be positive, it is unlikely that he/she will be a successful community
server.

REFERRAL PROCEDURE

The procedure for Pre-Trial Community Service starts with the prosecutor withdrawing the charge on the
condition that the accused performs community service. It isimperative that the accused admits guilt on the
charges otherwise Pre-Triadl Community Serviceisnot suitable and the case should proceed to court wherethe
accused will have the opportunity to state his or her case. The prosecutor should then phone or fax the
following details of the case through to NICRO:

- name
- address

- telephone number at home and work

- details of parentsin case of ajuvenile

- the charge and description of offence

- court case number

- SAP docket number

- the name and particulars of the victim if thereisone
- any special comments or points of concern

The accused isthen instructed by the prosecutor to contact NICRO within one week to make an appointment
for an assessment interview. Theinterview with the offender determines his or her suitability for community
service. If he or sheisfound to be suitable for community service, NICRO determines the number of hours
that will be served as well as the placement agency.
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After the assessment interview which normally lasts 30-60 minutes, NICRO selects a placement where the
server will perform the service. A contract, stipulating the conditions of service, is drawn up. The most
important points of the contract are that:
- the server will perform x number of hours of service at a specified placement
- the service will start on a certain date and has to be completed by a certain date
- should the server not comply with the conditions of the contract, the case will be referred
back to the prosecutor for further action, ie. to continue with prosecution.

The server isthen accompanied to the placement by aNICRO staff member to beintroduced to the supervisor
and to sign the contract. The contract issigned in triplicate by the server, the supervisor at the placement and
the NICRO staff member responsible for the case. Each signatory receives a copy. The placement is also
supplied with time sheetsto record the hours worked by the server. The time sheets, which arethe only valid
records of service performed, are returned to NICRO every month until the service is completed. Once the
service is completed, thisis reported to the prosecutor and the case can be closed.

ASSESSMENT INTERVIEW

The assessment interview hasthe objective of determining the offender's suitability for community service. In
afairly short space of time the interviewer attempts to form an overall picture of the offender's personality
and socio-economic circumstances. In general the following topics are covered during the interview:

- biographical information

- what happened at the crime

- why was the crime committed

- the offender's willingness to perform community service and understanding of the
responsibility that needs to be taken

- the offender'sinterests, hobbies and skills

- the available time the offender has to perform community service

- support structures

- physical health

- emotional state of mind

- substance abuse

- the offender's contact with the police

- the offender's contact with the criminal justice process.

HOURS SERVED

Page 31



There are no definite rules for the number of hours a certain offence will receive because each case is
individualised. On average a pre-trial server isinstructed to perform 40-60 hours of service. However 120
hoursfor seriousfraud is not an exception. Minor property related crimes such as shoplifting normally receive
40 hours. Although we strongly advise prosecutors not to refer driving under the influence of acohol cases
for Pre-Trial Community Service, such cases, if accepted, will receive aminimum of 100 hours. Malicious
damage to property can expect 60-75 hours of service and possession of dagga 30-50 hours. On average
juveniles will serve 30-50 hours, although there have been cases of juveniles serving 20 hours in specia
circumstances.

REVIEW OF PRE-TRIAL COMMUNITY SERVICE

Nearly 95% of all the pre-trial servers comply with their contract. We ascribe this success rate to the
personalised attention each client receives and to the fairly low number of hours offendersreceive. We also
try to accommodate the server's preferences and skills as far as possible to increase motivation and impact.
Where necessary we will combine Pre-Trial Community Service with other options such as Youth
Empowerment Scheme, Victim Offender Mediation, Family Group Conferences or The Journey.

PLACEMENTS FOR COMMUNITY SERVICE

Any non-profit organisation, agency or ingtitution that delivers a service to the community can be considered
as apossible placement for community service. Examples of existing placements include the following:

- homes or hospitals for the physically and mentally handicapped
- public general hospitals

- libraries

- municipalities

- children's homes

- old age homes

- police stations.

The success of community service largely depends on our placements and it istherefore imperative that the
placements and their personnel are treated well and their wishes and preferences be respected. Community
servers should not be used asfreelabour to replace potentia paid jobs. They should aso not be used to serve
individual needs, except the needs of victimsin special cases.

* k k
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VICTIM OFFENDER MEDIATION
L.M. Muntingh

INTRODUCTION

Victim-Offender Mediation (VOM) isthe process of facilitating communi cation between the victim and the
offender after a crime has been committed. During mediation facts, feelings and restitution are discussed.
VOM is sensitive towards the socio-relational aspects of crime and gives the victim a participatory rolein
resolving the conflict resulting from the offence. The objective of such communicationistowork out, with the
aid of amediator, an agreement which could consist of an apology, monetary compensation and/or indirect
compensation for losses suffered by the victim.

Although victim-offender mediation isanew concept to the South African criminal justice systemit hasbeen
introduced successfully in Europe and North America. VOM as a concept is however not foreign to
indigenous methods of conflict resolution practised in African township community courts. The forerunner of
these programmes, known as"Victim Offender Reconciliation Programme” (V ORP) was established in 1974
under the auspices of the Mennonite Central Committee in Kitchener, Ontario. The value of this project was
soon realised by other interested parties and the idea spread rapidly through North America and later to
Europe during the mid-1980s.

Thefollowing figures represent the international development of VOM programmes:

Austria 9

Belgium 8
Canada 26

England 18

Finland 20

France 40
Germany 25
Norway 64
Scotland 1
United States 100

The research done on VOM during 1992 at NICRO, Cape Town, was made possible by the financial
assistance of the Human Sciences Research Council. This article is the result of the research and the
conseguent pilot project which was launched during September 1992.

It isimportant to note that the principles underlying Victim Offender Mediation enablesit to be applied to
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other situations such as post-trial mediation or mediation between unrelated victims and offenders. However
the discussion here will focus on pre-trial mediation.

CASE SELECTION GUIDELINES

VOM aims to function as a true diversionary mechanism and therefore has particular case selection
guidelines.

Thefirst set of guidelines are primarily designed for prosecutors and probation officers who review the case
for the first time. These guidelines are the following:

- offenders should be over the age of 14 years

- crimina charges resulting from family conflict are to be avoided

- violent and sexual offenders are excluded

- the programme is accessible to imprisoned offenders but they are not a primary focus

- the offender is planning to plead guilty and accepts responsibility for hisor her actions.

- the offender has already pleaded or is planning to plead guilty

- thereisaprimafacie casefor conviction with the possibility of imprisonment and/or afine
- the offender must be willing to participate in mediation

- there must be an identifiable victim

- losses or damages must be easily identifiable and definable.

In short, the programme focuses on non-violent property related offences with a clear victim. It is
possible to use mediation following a violent offence but specialised training for the mediator is required.

Further screening of the victim and offender will be done continuously throughout the process by the
appointed mediator and is based on the second set of criteria:

- there must be something to negotiate about and feelings to be dealt with
- both parties must be willing to proceed

- there must not be ulterior motives for participation

- unduly high levels of conflict should not exist.

REFERRAL PROCEDURE

Local magistrates courts are the main sources of referralsfor the programme. Referrals can be made at two
points in the criminal justice process, namely pre-trial and pre-sentence. However, the South African
criminal justice process can more easily accommodate pre-trial referrals than pre-sentence referrals.
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Dueto variousdifficultiesin the South African Criminal Procedure Act, it isintended that VOM will be most
useful when utilised as a pre-trial diversionary measure. The two procedures are explained in Figure 1.

requirease medds thedigitionum
|
|
Case withdrawn/postponed
by the prosecutor/court
|
|
Case referred to programme
for mediation
Case not Case
accepted accepted
| |
| |
Return Mediation
to prosecutor/court starts
|
|
Mediation Mediation
unsuccessful successful
| |
| |
Return to Monitor
prosecutor/court contract
|
|
Unsatisfactory Satisfactory
| |
| |
Return to Case closed
prosecutor/court

THE MEDIATION PROCESS

VOM is designed to deal as swiftly and efficiently as possible with empowering victims and offenders to
handle the conflict they are involved in. The victim-offender mediation process consists of four consecutive
phases set out in Figure 2.

Phase 1: Intake, screening and assignment to mediator: When areferral is received it is checked for
complete information and evaluated for suitability to the programme. If the specific case meets the
requirements of the programme, a mediator is assigned to it. These requirements are explained in the
following section.
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Phase 2: Preliminary meetingswith the victim and offender: Separate meetings are held with the victim
and the offender in order to obtain consent for a joint meeting. During the separate meetings the mediator
attempts to reach six specific objectives namely to:

- introduce him- or herself and the programme

- listen to the person's story and get a better understanding of the crime. At this stage thefinal
screening is also made in order to confirm that the case is suitable to continue with

- explain the mediation process, including the role of the mediator, the other participant(s),
and the benefits for everyone involved

- secure agreement to meet the other party

- make arrangements for the time and place of the meeting

- explore restitution possibilities.

The offender is usually met first, so that restitution possibilities can be investigated. Thisinformation can
then be presented to the victim. It a so prevents asituation of gaining the victim's consent to the meeting only
to discover that the offender is not willing to meet the victim. Participation in mediation is completely
voluntary and this is emphasised.

| PHASE 1
Referral to the mediation programme
|
|

Logged, screened and assigned
to mediator
|

|
PHASE 2

Offender contacted

|
|
Offender met
|
|
Victim contacted
|
|
Victim met
|

|
PHASE 3

Mediation meeting, contract signed

|
PHASE 4

Mediator reports back to court
or prosecutor
|
|

Contract monitored until fulfilled

Phase 3: The mediation meeting between the victim and offender: The meeting between the victim and
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the offender has three basic components namely facts, feelings and r estitution. The meeting beginswith the
mediator explaining the ground rules, the procedure and the roles of each participant aswell as emphasising
the confidentiality of the meeting. It should be emphasised that information from the VOM meeting is not
admissible as evidencein court.

The meeting then proceeds by the victim and offender in turn giving their version of the factual information
on the crime. It is common practice that the victim has the first opportunity to speak. Thisis followed by
stating emotional experiences around the crime. Oncethe process of "story telling" iscompleted, the mediator
gives each participant the opportunity to ask the other party any questions about the crime. At this stage the
victim should understand why the offender committed the crime, theimpact of arrest and court proceedings (if
they took place) on the offender and the offender's response to the victim's story. In turn, the offender should
understand the various levels of impact of the crime on the victim, including physical loss, fear, anxiety,
mistrust, suspicion, anger, secondary victimisation by the judicia system; and the victim's response to the
offender's story.

An apology and basic consensusto awritten agreement should be reached at this stage. Once the factual and
emotional aspects have been covered, and reconciliation of some sort has occurred, the focus of the meeting
shifts to drawing up a written agreement.

The mediator asksthe offender what he or she can offer in terms of reparation and the victim decides whether
thisis acceptable. If necessary a process of bargaining can follow. Thereis no rule stating that reparation
should be monetary, but it must be in some tangible form. To a large extent restitution can be symboalic,
depending on the losses the victim has suffered. If the reparation is monetary, details are laid down
concerning the terms of payment and a completion date aswell as the monitoring of the contract. Any other
specifications concerning the agreement must beincluded in this contract. Copies of the agreement are signed
and given to each party. Depending on the specific position of the programme and the case in relation to the
criminal justice system, areport is given to the state prosecutor and/or court.

Thejoint meeting has the objective of creating a climate of open communication without passing judgement.
In this climate it is possible to break down stereotypical perceptions of both parties and to reach new
understandings of the other person. Restitution is not the only goal of the process, but one major component
of the desired resolution of conflict. Tangible reparation also often embodies the less tangible verbal
resolutions attempted in the victim-offender meeting.

Phase 4: Reporting, monitoring and follow-up: After the meeting the mediator writes areport with four
sections: (1) preliminaries, (2) reconciliation meeting, (3) restitution agreement, (4) evaluation and summary.
It is essential that the agreement be monitored by the mediator and should any problems occur, that the
necessary follow-up work be done by the mediator.
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ADVANTAGES OF PARTICIPATING IN VICTIM OFFENDER MEDIATION

Participation in VOM has significant advantages for all concerned parties, namely the victim, offender,
community and criminal justice system. The advantages for the respective parties are listed below.

Victim benefits:

Offender benefi

The victim has the opportunity to participate actively in the criminal justice process.

Victims have the opportunity to receive restitution in the form of cash, labour or return of
goods as compensation for losses incurred as result of the crime. For the victim who does
not have the resourcesto file a civil suit, this might be the only way to be compensated.

The victim has the chance to confront the offender with their feelings and queries. Victims
are often | eft frustrated because they do not have the opportunity to ask the offender certain
guestions such as "Why was my house burgled? Did you have something personal against
me?’ By getting answers to these questions from the offender, frustration and anxiety about
the crime can be reduced.

Victims often feel marginalised because they are not informed about the progress of their
case. In this regard the personnel of the programme can provide the victim with the
information he or she requires.

In some situations the offence is part of an on-going inter-personal conflict and it islikely
that the victim and offender will be in contact again. VOM can assist both parties in
reaching a satisfactory agreement and thus encouraging victim healing.

The meeting between victim and offender could increase the victim's understanding of
crime, its causes and complexities. As aresult of this, stereotypiocal perceptions can be
changed and alienation reduced.

ts:

The meeting between the victim and offender providesthe offender with the opportunity to
gaininsight into thereal impact of the crime. Offenders are often | eft ignorant of this aspect,
not understanding the real consequences of victimising another person. VOM provides an
opportunity for victim empathy.

Meeting the victim and making restitution allow offenders who have repented and
apologised, to experience a sense of forgiveness and of making it right.
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- Restitution and apology give the offender the opportunity to be reconciled with society and
the community instead of being ostracised and alienated.

- VOM provides an alternative method of conflict resolution and in certain cases can provide
an alternative to the detrimental effects of incarceration.

- VOM gives the offender the chance to have some role in determining his or her future
instead of only responding to decisions made by peoplewho are not directly involved in the
conflict.

- VOM canincrease the offender's sense of responsibility in fulfilling the agreement with the
victim.

Community benefits:

- A community based victim-offender mediation programme empowers that community to
resolve its own conflicts and problems. The skills and mechanisms developed around a
victim-offender mediation programme need not be limited only to crime related conflicts.
These skills and mechanisms can be utilised to resolve other forms of conflict underlying
crime, such as family and interpersonal disputes.

- The programme is more cost effective than imprisonment and the offender is given the
option of performing a useful function within the community.

- Recidivism rates can be reduced in two ways. Firstly, offenders can avoid the damaging
effects of imprisonment which often leads to further crime. Secondly, increased
understanding of victims as personsand of the cost of their offences can act as deterrent for
further crime.

Criminal Justice System benefits:

- VOM offersthe criminal justice system an alternative to incarceration and other sanctions.

- The victim-offender mediation process is less expensive than many other forms of
sentencing.

- Thisform of diversion creates a sensible mechanism for handling specificaly first offenders
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* * k

involved in property crime.

Regarding pre-trial cases, victim-offender mediation can function as atime saving device
because the cases are referred to another agency, thus decreasing the workload of court
officials.

A mechanism for establishing restitution is created outside the court, lessening the burden
on the formal criminal justice system in this regard.

Involvement in the criminal justice system by volunteers and victims increase their
understanding of that system and also decreases distance between the public and the

criminal justice process.

A mechanism is created for handling cases that are often insoluble in the formal criminal
justice process, such as personal and family disputes.

VOM provides an environment and opportunity for victim support and may actively change
victims' attitude to the criminal justice system.

VOM gives a more humane contents to the handling of crime and thus aienation, as
experienced in the formal justice processis decreased.
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AN INTRODUCTION TO FAMILY GROUP CONFERENCES (FGCS)
BY
NIGEL BRANKEN
NICRO PRETORIA

INTRODUCTION

A Family Group Conferences is a restorative justice process which brings together young people who
offended, their families and victims to explore ways to correct the wrong for both the victim and the
community; and to make plansto prevent the young people from re-offending. Family group conferences are
based on the notion that traditionally families and communities have dealt with offending and that they arethe
peoplewho know best about how to deal with thisbehaviour. Victims need to have their story heard and the
wrong they felt needs to be validated. Family Group Conferences allow thisto happen.

There are three key phases of Family Group Conference's:

-the preparation phase
- the facilitation phase
- the monitoring phase.

Each of these phases are equally necessary and important for the success of other phases and to the Family
Group Conference to achieve all of it'saimsand objectives. A “family” is defined in the broadest sense and
apart from including direct kin, it includes the extended family and also people, unrelated, whom the young
person feels are important in his or her life.

PREPARATION FOR THE FAMILY GROUP CONFERENCE

Thorough preparation is critical phase if the Family Group Conference is to succeed. Without proper
preparation of al of the partiesin the Family Group Conference numerous problems may arise and problems
arising later can often be attributed to poor preparation. The participants who should be prepared are the

families of offenders, victims, the young person, the police, and the facilitator.

The average time used in preparation of each of these partiesis:

Family 2-3 hours
Victim 1 hour
Facilitator 2 hours paperwork, preparation and creative thinking.

Family Preparation
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The preparation of families can be broken down into three components:
- procedures
- family issues
- possible outcomes.

Procedures

It isthetask of thefacilitator to create an understanding of the broad framework within which Family Group
Conferences fit. The facilitator outlines what general procedures are followed in the Family Group
Conference and ascertains what kinds of procedures the family would feel comfortable with. Thisassistsin
making the process culturally appropriate, which is central if the family isto own the process. The family
needs to know the following:

- The overall legal procedure (how has this Family Group Conference been convened, what
will happen if it succeeds, what will happen if it fails)

- The procedures during a Family Group Conference
- information and advice giving
- discussion
- decisions, recommendations, plans

- Thefamily’s preferred procedures
- what cultural practices would the family like included
- what religious practices would the family like to include
- what languages may be spoken
- who speaks when
- aconvenient time, date and venue

Family I'ssues

The following need to be covered in the preparation:

- Who iswho in the family (a genogram can be useful)

- When did the young person’s behaviour start to change?

- When did the offending start?

- Havetheir been previous problemswith the young person getting into trouble with the law?

- Has the family or young person had any contact with welfare in the past?

- What are the family support networks (extended family who can beinfluential, closefriends
etc)?
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Itisusualy at thispoint that families begin telling of some of the other problemsthey are encountering. It is
important to remember that we are dealing with the offence as afirst priority and with care and protection
issues as they impact on the possibility of re-offending. Thisisusually also agood timeto talk about what
resources are available in the community (counselling, programmes etc.) Previous interventions should be
discussed to ensure that unsuccessful intervention strategies are not repeated.

The Family Group Conference should address the following:
- telling the story of the offence from the perspective of al concerned
- putting the wrong right
- restoring the balance in the community
- plans to prevent re-offending.

Preparing the young person

The young person should be part of the family preparation although some time should be spent with him or
her alone. There are a number of questions that should be discussed, such as:

- What are relationships like in the home?

- Whereisheor shegoingin life?

- What does he or she enjoy?

- What happened during the offence? Finding out about what happened during the day isa
useful way of finding out how the situation occurred, and whether the child was afollower
or aleader in the offence.

- Has the child picked friends who was a bad influence over him or her?

- The facilitator could cover other topics such as making appropritae choices, the
conseguences of actions and issues around victim empathy.

Preparing victims

The victim/s of crime need to be treated with care and respect. When the facilitator contactsthevictimitis
important to ensure that a careful introduction takes place and that thisisfollowed by athorough explanation
of the purpose of the contact before requesting whether ahomevisitispossible A personal visit will increase
the chances of the victim participating in the Family Group Conference.
If permission for a home visit is granted, there are a number of issues that need to be addressed with the
victim:
- Explain the Family Group Conference process
- Discuss the offence
- how the victim feels
- what were the implications of the crime
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- how the crime affected him or her

- what he or she wants the child to do, to put the wrong right

- what was the value of the property (if it was a property crime)

- does he or she want reparation

Dealing with the need for harsh outcomes:

- they need to talk through the issues

- they need redlistic alternatives

- they need to look for achievable goals

It may be necessary to refer victimsto avictim support agency or other specialised agency

Victims may want to take support people with them

If the victim is not attending the conference, thefacilitator should assist thevictim inwriting

down his or her feelings and desires for outcomes

Can the victim draw aline between the offence and the outcome?

Negotiate about time, date and venue

Victims need to know

- if they want to be angry they can, but no violence or abusive language istolerated

- by their attending it will help the child to understand what it is like to be on the
receiving end

- the Family Group Conference istheir only chance to have a say

- they have a chance to ask why the crime happened (the present criminal justice
system does not answer this question)

- they will be safe in the Family Group Conference (the policewill bethereand if the
situation gets out of hand the facilitator will stop the Family Group Conference)

Preparing the police

Thefacilitator should discuss with the police:

whether a Family Group Conference isthe best route or are there other alternatives

the charge details and summary

victim’ s details

Police officers who are to attend the conference may need to be briefed on their role, the
purpose of Family Group Conference's and the principles - they need to be informed that
thistoo istheir only chance to contribute to the outcome of the case.

Preparation of the facilitator

The facilitator needs to spend some time thinking about the Family Group Conference and it's various
possibilities before doing the Family Group Conference. The following issues should be considered in
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preparation:

What does the victim want?

- Usually victims want an apology, but an apology needs to be meaningful and how this can
be achieved should be given careful consideration.

- Some form of reparation is also often required.

Putting things right

- It isuseful to break down the components of the offence and ask what do we need to do to
put things right.

Warnings

- Warnings can be done by the police or by any other person. Y oung people respect some
people more than others and warnings can thus involve families, victims, religious |eaders
and sporting heros.

Using resources

- Thefacilitator needs to be aware of the resources in the community and within the family
that can be utilised.

THE FAMILY GROUP CONFERENCE

Arrival

If conflict levels are high it may be sensible to have separate waiting rooms for victims and offenders.
Contingency plansin the event of late arrivals need to be in place.

The process

Thefollowing is guideline for the Family Group Conference:

- Welcome
- Introductions and apologies
- Explain the rules, including:
- confidentiality
- no violence or abusive language
- Explain the principles of the Family Group Conference
- it isbased on restorative justice
- it isthe family who makes decisions
- if no agreement can be reached, then the case will be referred back to the prosecutor
or magistrate
- Process outlined
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OUTCOMES

Thepoliceisasked to read out the charge(s) and the juvenile has the opportunity to
admit or deny committing the offence. If the juvenile admits to having committed
the offence, then the Family Group Conference proceeds. If the juvenile denies
committing the offence, the case is referred back to court.

The victim then has the opportunity to speak and express his or her feelings.
Victims who are not present may express their views through letters.

The young person and the family then has the opportunity to discuss the facts and
feelings of the case.

Thevictim, juvenile and the family discuss possible outcomes of the Family Group
Conference.

Everybody, except the family, then leave the room to alow them to discuss
restoration and plans to prevent re-offending.

When the family is done with this, the conference reconvenes and the decisions of
thefamily areread out. Everyone then hasthe opportunity to comment of theseand
make suggestions. The family can change their decisions accordingly or they can
stand by their original decisions. If everyone agrees, the decisions are written up
and everyonereceivesacopy. |If someone does not agree, the decisionsarewritten
up as a disagreed conference and this is referred to the prosecutor or magistrate
who can either re-convene the conference or accept the decisions of the family.

There are anumber of questions that should be answered with relation to the outcome of the Family Group

Conference:

MONITORING

how can an apology be meaningful in the given circumstances?

what can be done to put the wrongs right?

what needs to be learnt in order for the crime not to happen again?

what can be done to help or strengthen the juvenile and his or her family?
what creative means can be used in these circumstances?

Monitoring is an essential part of Family Group Conferences, both for its own success and for building
confidence in this method:

Different components of the plan can be given to different family members or other
participants to monitor.
One person should be responsible for the overall monitoring of the plan and for reporting
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back to the participants and the court about progress.

- Plans should be put in place for how often report backs should occur, bearing in mind that
with regular contact will increase the chances for the successful completion of the plan will
increase.

- The decisions taken at the conference should be implemented within a short and relevant
time frame (3 - 4 monthsis suitable).

- If the plan seemsto be breaking down, the Family Group Conference should be reconvened
to ascertain what the problem is and implements new measures.

- Monitoring contracts should be positive rather than coercive

- The consistent message to the young person and his or her family should be *these people
carefor us’.

L OGISTICSAND STATISTICSOF FAMILY GROUP CONFERENCES

On average, onefacilitator can hold 4-5 conferences per week. The average duration of aconferenceis2- 3
hours but it can last for aslong as 6 hours. For the monitoring and evaluation of the service over time, it is
vital that accurate case files are kept that covers all the relevant information as well as the reports of the
facilitators.

SUPERVISION OF FACILITATORS

Facilitators should be supported and supervised, and a good method would be in supervisory groups. The
supporter or supervisor should:

- consider the offence and the facilitator’ s plans

- give feed back to the facilitators

- study the evaluation sheetsfilled in by the participants

- discuss the conference with the facilitator after it has taken place

- check that the facilitator is guided by the principles of Family Group Conferences

- check that the facilitator isin fact fulfilling his or her role as afacilitator and not partia to

any group or trying to rescue certain participants.

CONCLUSION

A Family Group Conferenceisaway of ensuring that young peopl e take responsibility for their own actions
and that the damage of the crimeis healed. Family Group Conferences, perhaps more than any of the other
diversion options, ensures that all parties concerned are involved in the decision-making process and have
their needs met. For afurther discussion of how Family Group Conferences are envisaged in afuture juvenile
justice system, please see: Juvenile Justice for South Africa: Proposals for Policy and Legidative Change.
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THE JOURNEY PROGRAMME
BY
KARIN VAN EEDEN

INTRODUCTION

Thisreport is based on research done for aMasters Degree® in Criminol ogy focussing on the development of
practical programmes as aternatives to sentencing for youth at risk in South Africa. The research involved
spending time with young people at risk who were participating in arites of passage pilot project called " The
Journey". This project was established by the Inter-Ministerial Committee on'Y oung people at Risk towards
the end of 1995, and was co-ordinated by NICRO. The Journey pilot that was evauated took place in
Pretoria and preparatory sessions with the participants began in February 1996.

SELECTION PROCESS

NICRO in Pretoria selected seventeen young people at risk to participate in The Journey programme. The
selection criteria used were as follows (Branken 1995:12):

* al maes

*  between the ages of 15 and 18 years

*  mostly school drop-outs

*  no previous record of a sexua or violent offence

*  no recidivists

*  youth deemed most likely to benefit from an adventure-based outdoor experiential programme.

The boys selected, resided at Jabulani Place of Safety in Shoshonguve township near Pretoria.
INTRODUCTION OF YOUTH TO PROGRAMME
Participantswere introduced to the design and structure of the programme and made fully aware of what The

Journey entailed. They were given an overview of the time demands of The Journey aswell as an opportunity
to define their goals for the programme.

Thefull title of thethesesis" Rites of Passage asabasisfor programme devel opment for young peopleat risk in
South Africa".
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AIM OF THE JOURNEY PROGRAMME

The aim of The Journey programme is to “present problems to the youth through an adventure-based
experiential outdoor intervention model in order to empower the youth to take control of their own lives’
(Branken 1995:3).

THE THREE PHASES OF THE JOURNEY PROGRAMME

In 1909 a French anthropol ogist, Arnold van Gennep, coined the phrase rites de passage when he undertook
a study of the various life-crises which an individual experiences during a life-time. He examined the
ceremonies which accompany these crises and discovered that it was possibleto classify the order and content
of such ceremonies into three different phases: separation, transition and incor poration. Together, the
pattern of these three phases formsarite of passage (Van Gennep 1960:vii). The structure of The Journey
pilot was in keeping with this pattern.

The Separation

The program began with atwo-week retreat into the wilderness of Hogsback in the Outeniquaregion. Ideally,
Separation should take place away from that which isfamiliar to the young person, away from people he or
she knows, and away from any usual securities. Asthe majority of youth at risk residein urban aress, aretreat
into nature is a good option.

This part of the course was co-ordinated and managed by atrained Outward Bound team in conjunction with
NICRO staff. During the two weeksin Hogsback, the Journey group participated in outdoor activitiessuch as
absailing, river-rafting, rock-climbing, hiking, and a solo experience whereindividua s spent anight alonein
the forest. These activities were often more of an ordeal than a pleasure for the participants as most of them
had never experienced anything of thiskind before. In the process, many limits were tested. The youth were
challenged and encouraged to confront their fear - fear of the unknown, fear of failure, fear of making afool
of themselvesin front of their friends, and fear of being hurt (both physically and emotionally).

Criticos (1989:83) relates a description of adventure education as* astate of mind that beginswith feelings of
uncertainty about the outcome of ajourney and always ends with fedings of enjoyment, satisfaction or elation
about the successful completion of that journey . . .Theinitial feeling of uncertainty of outcomeisfear: fear of
physical or psychological harm. There can be no adventurein outdoor pursuitswithout thisfear, (for without
it) there would be no challenge”. Without challenge there can be no transformation.

It should be noted that in arite of passage, disciplineis hecessary in order to teach the value of self-contral.
This can be taught experientially using dietary restrictions or fasting asfasting is often used to heighten one’s
sense of awareness and spirituality (Warfield-Coppack and Coppack 1992:100-101). During the Outward
Bound course the participants in The Journey programme were forbidden to smoke. When asked whether
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abstaining from cigarettes had been difficult, one boy answered that he had been tempted to smoke, but
another boy in the group had encouraged him not to. The rest of the group were visibly impressed by this.
Cairns and Cairns (1994:90)suggest that it is not often that peer influence gets any respect, in fact mostly
peersget blamed for deviant behaviour, drugsand other * devel opmental disasters’, and it is overlooked when
peer influence transmits moral values and courageous acts.

The Transition

This phase of the programme began when the group returned from their adventure at Hogsback. The group
met at acentrein Atteridgeville, near Pretoria, once aweek for two hours. It wasimportant to have a special
place or ‘sacred ground’ to which the initiates could retreat to begin their work of separation through ritual
and symbolism (Warfield-Coppack and Coppack 1992:99). For this purpose The Journey group were given
the use of the Atteridgeville Centre, a house which at the time was in the process of being renovated by
NICRO. Thiswas supposed to serve as abase, asacred ground, for the group which the young people could
adopt astheir own. However, although it was possible to use, lack of funds and poor building management
meant that it wasfar from finished thereby preventing the involvement of the participantsin creative activities
in ateam effort to decorate the centre as they would have liked it.

During the transition phase, the programme continued with the rites of passage theme. Life skillswere taught
by means of experiential learning which enabled participantsto beinvolved in their own self-awareness and
skills development through a process of group interaction. This began with aprocess of group formationin an
attempt to promote a sense of unity among the participants. It was therefore important to choose a group
name.

Choosing agroup name proved to be difficult. At first gang names were popular - the more feared the gang,
the better the name. Eventually the supervisor from Jabulani suggested the name ‘Bravo’ meaning ‘brave'.
The majority wanted the name, but two members disagreed claiming that it was not aname thought up by the
group as awhole. Tempers started to rise and the facilitator was forced to split the opposing groups with a
board asawall between them. Each group was given the task of getting the other group over the ‘wall’ and
back onto their side. It was emphasized that neither group waswrong, nor was the name wrong - the problem
being, simply, that the name had not been chosen by the group itself which threatened group cohesion and
unity. It wasimportant that the name reflect something about the group, and be representative of something
for which they stood. After severa hours (this particular session ran overtime) no consensus had been
reached and it was decided that the group should come up with a solution during the week and the exercise
would be resumed in the next session. By the following session the group had decided to stick with the name
‘Bravo'.

Ultimately, thiswas auseful exercisein conflict management. The young people were able to see that there
are other waysto resolve conflict than through violence. They aso learnt the value of respect by realizing that
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it isimportant to listen to what others have to say instead of immediately jumping to conclusionsin aheated
situation. An important objective of the programme involves encouraging participants to develop their
capacity to combine different perspectives or points of view which will enablethem to think objectively about
both themselves and others. By the time they have reached the age of about eighteen years, adolescents should
be able to recognize and understand “that others are also selves with fears, doubts and hopes and strengths
that may be similar to or different from their own” (Phillips 1991:57).

For this reason, one of the rules of the programme was ‘ no physical violence' . When confronting fears, if
emotional tensionsarise or ‘wounds’ are re-opened, then, as mythologist Michagl Meade points out, in order
for the troubles of the culture to be faced and challenged, physical violence cannot be turned to asa solution.
Asan alternative, story and mythology should be used to provide space for emotionsto ‘erupt’ in theform of
images rather than physical acts.

During one Journey session ‘story telling’ began with an attempt to get each young person to use each other
as props in a picture-acting form where each would tell a story using the human propsto demonstrate. This
proved very difficult both for the facilitator to explain, and for the participants to understand. Asaresult, it
was democratically decided that every onewould sit in acircle and listen as each group member told a story
about his experiences (good and bad) during the Outward Bound adventure. Thisworked really well. There
were no problems with talking or admitting to emotions like fear, crying, and pain. The group seemed to
support each person asthey spoke- chipping in when detail swere forgotten and encouraging those who were
hesitant. No one was mocked or jeered at for admitting that they had been scared or had cried.
(Fieldnotes:February 1996).

According to Meade (1993:9), story telling provides opportunities for people to “relive and re-examine
personal traumas’ as well as a chance to experience the meaning of community. In his experience, the
analysis of mythsand fairy tales encourages peopleto share their own personal stories and re-experience the
emotions associated with them. “ Storytelling is designed to provoke emotional reactionsin thelistener, and
these reactions awaken imagesthat the listener must try to capture. The story comesto life through emotions
and memories so that the two aspects of remembering and making continue in the listeners’ (Meade
1993:114).

After each story wastold, the group discussed what each member had learnt from their individual experience
and then affirmed what the member had learnt in aritual that they created for the occasion. For example, if
Sipho overcamefear then Sipho would stand in the middle of acirclewith all the others gathered around him
sitting on their haunches. They started chanting “ Sipho overcame fear” very softly and gradually got louder
and louder eventually jumping up in the air (Fieldnotes: February 1996). This ritual proved to be very
meaningful for the group. Everybody was enthusiastic and each individual affirmed practically burst with
pride.

Once group formation had taken place, it was necessary to reinforce unity with agroup motto and group rules.
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Two sessions were used for this, and involved the use of creative games and activitiesin order to stimulate
thought concerning the need for interpersonal support and interdependence. Group values were decided on
and a ritual was created and performed to pledge loyalty to the group and what it stood for. From here
onwards, the group expected the behaviour and attitude of each group member to reflect the valueswhich the
group as awhole supported.

A primary theme of the Journey sessionsinvolved encouraging participants to think about their past, present
and future. In an effort to avoid limiting the personal development of the participantsit isimportant not to
focus on the past in isolation, but rather to focus on the past “in relation to the present and future” (Fine
1996:19). Two sessions were dedicated to this theme.

Questions that were focussed on included:

- Wheream| going?

- What are my goals?

- What do | need to attain my goals?

- What do | want my life to be like?

- What ismy lifelike now?

- What do | need to change in order to fulfil the above?

An activity relating to this involved taking the participants for a drive in a combi and allowing them to
randomly change direction. When they eventually stopped they realized that no particular destination had
been reached. They were then asked to direct the driver back to the centre. After reaching the centre, the
difference between the two routes was discussed. Driving aimlessly without any thought given to direction of
destination simply resulted in getting lost. 1t was acknowledged that one hasto have goals and a plan of how
to achievethem if one wantsto accomplish something. This example was used as ametaphor for life: one has
to think about one’s future and the goals one wants to achieve. This involves taking time out to consider
where one is heading in terms of where one is coming from.

Another experiential activity which made abig impact on participants wasthe ropes course. Group members
took part in a high and low ropes course at the University of Pretoria. This involved various physical
activities which required group participation, co-operation and responsibility in order to be successfully
completed. One of the high ropes activities consisted of two vertical poles (about 15 - 20 metres high) joined
together at the top by ahorizontal pole of approximately the same length. The activity involved climbing to
thetop of one of the vertical polesand walking acrossthe horizontal pole without holding on to anything. On
a safety note, each participant was harnessed and belayed by two experienced people on the ground
(Fieldnotes: March 1996).

This activity aroused much fear and anxiety in the participants, and following through with the activity
required a lot of courage. This taught the value of trust, co-operation, responsibility, encouragement and
support. Afterwards, during the debriefing process, the activities were discussed in terms of what group
members had felt and how it had affected them. They pointed out that it wasimportant to trust others and to
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let others trust them. This involved confronting and overcoming fear. Speaking about the high ropes, one
participant said: “Y ou must take your heart and put it up there”.

The Reintegration

Ceremonies of reintegration serve to celebrate the achievements of the young people. “ They should not be
used for the self-aggrandizement, developing or reinforcing political aliancesor otherwise purposes of aself-
serving nature for the adults” (Warfield-Coppack and Coppack 1992:102). Meaningful tokens or symbols of
accomplishment should be presented to the young people to honour the success of their journey.

A celebration was held for the Bravo group at Jabulani Place of Safety on 29 March 1996. Friends and
parents of the group memberswereinvited aswell as various people from NICRO and Child Welfare. Each
group member was given an opportunity to tell the guestswhat he had learned from the programme and how
it had affected him. Some of the participants described The Journey programme in the following ways:

“In our group we have values. The first value islove. We came together to talk
about that. Second, there must be no fighting. If there is fighting no one will
enjoy their life. Another value wastrust. Another value was support. Everybody
was responsible for a value.”

“ At Outward Bound | learnt to love, trust, rock climb and canoe. It was hard, but
| didit.”

“ At Hogsback I’ ve learnt expedition and abseiling and to stop people fighting.
Most people think | am a fool, but now | have learnt to trust and love.”

“ Some peopl e thought we wer e going to have a good time. But it was very hard to
do all those things. We were very interested to do those things because there
wer e people there to encourage us.”

“I was thinking that | could give up. But because | stayed you can call me
General.”

The Bravo group gathered together in one part of the room while everybody present (about sixty people)
formed a semi-circle around them. Everybody went down onto their kneeswith onefist in the air whilethose
who wanted could speak to the group, acknowledging their successful completion of the programme and their
personal growth. With each affirmation the group seemed to swell bigger and bigger with pride.

The Bravo group ended the formalities with the following message:
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“Society we thank you for giving us another chance. We commit ourselves to
loving you and showing you respect and we ask you, society, to stop fighting, to
begin to love and to begin to care.”

The Journey programme did not simply end for the youngsters once the cel ebration was over, but continued
with a mentoring program for the next six months. This programme was co-structured by NICRO and the
University of Pretoriawhich placed students, majoring in third year Psychology and Experiential Education,

as mentors. The mentors met with the Journey participants approximately once a week to facilitate
experiential activities such as games and community projects, and to fulfil a supportive role.
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AN INTRODUCTION TO WORKSHOPS
R. Shapiro

We have found that workshopping is a useful way to share ideas and to build skills. This chapter looks at:
- some ideas on workshopping
- aworkshop format
- workshop methods and techniques.

IDEAS ON WORKSHOPPING

1. What isa workshop?

A workshop is a participatory learning meeting that empowers people through active sharing of
knowledge, skillsand experience. Each person hasthe chance to expresstheir opinions and to play with
ideas in a non-threatening environment. Everybody is expected to take responsibility for the success of
the workshop, for their own learning and that of the group. It is not a top-down learning process.

A workshop should be skilfully facilitated so that knowledge , skills and experience can be pooled,
reworked and owned to be utilised by each participant.

2.You don't haveto be an expert to run aworkshop.
Anyone can run aworkshop. To beafacilitator you need to be prepared to take all opinions seriously and
to encourage everyone to participate. In fact, you do not have to know very much about the topic. It is
important to draw from people's own knowledge, skillsand experience. The group can decide on a set of
group rules to be used in the workshop.

3. What isexpected of a participant?
Each participant must want to be at the workshop and is expected to take responsibility for hisor her own
learning. He or she should be prepared to respect opinions, challenge constructively, give others achance
to talk, take risks and be able to air conflicts.

4. How do you plan a wor kshop?

A workshop should be carefully planned but the format must be flexible. When planning, consider the
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following:

The audience: How many people will be participating? What work do they do? Why have they cometo
the workshop? What ages are they? Will there be men and women? Will there be adults and children?
Can you use reading and writing exercises? What verbal abilities do the people have? Have workshops
been run with this group before?

Thetopic: Who requested the topic? Why do they need the information? How much do you know about
the topic?

Aims and objectives: Are you clear about the aims and objectives? Have you been realistic in setting
goals?

Length of the workshop, venue and equipment: How much time do you have? Are there enough breaks?
Isthere space for small group discussions? Are the chairs movable? What equipment do you need?

Funding: Do you need to charge participants? Can you get funding to cover the costs?

Format: People need to feel