UNICEF Toolkit on Diversion and Alternatives to Detention 2009 
International human rights instruments relevant to diversion and alternatives to detention – summary of provisions and commentary
	Key to colour-coding

	
	Protection against illegal and arbitrary detention

	
	Diversion

	
	Alternatives to detention

	
	Diversion & alternatives to detention
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Part A - International human rights instruments (UN)

	Order of importance / priority

	Title
	Articles & provisions specifically relevant to diversion & alternatives
	Text of relevant articles & provisions
	Comments

	1
	Convention on the Rights of the Child (1989)
	Overall comment: The CRC is the single most important reference when citing international human rights instruments which promote diversion and alternatives: it is legally binding on States which have ratified it (almost universal ratification); it is child-specific; and it includes specific references to diversion and alternatives. [Child-specific; binding; articles specific to child justice]

	
	
	Article 37(b)
	No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time;
	Promotes the use of any appropriate measures to reduce detention of children. This includes alternatives.

	
	
	Article 40.1
	States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society.
	Outlines the overall aim of child justice systems: amongst other things, it encourages children to take responsibility for their actions and for justice systems to emphasise reintegration of the child. Diversion and alternatives, particularly when they adopt a restorative justice approach, are highly compatible with these aims – much more so than detention.

	
	
	Article 40.3(b)
	Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings, providing that human rights and legal safeguards are fully respected.
	Provides the legal basis for rights-based diversion programmes for children in conflict with the law.

	
	
	Article 40.4
	A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence.
	Gives guidance on types of programmes for alternatives to detention.

	2
	Committee on the Rights of the Child – General Comment No. 10 (2007) – Children’s rights in juvenile justice 
	Overall comment: The Committee on the Rights of the Child publishes its interpretation of the content of human rights provisions in the form of General Comments on thematic issues. To date (2009), the Committee has published 12 General Comments of which 4 include some reference specifically to diversion and alternatives. These 4 General Comments are listed in positions 2-5 in this table in order to keep them grouped together with the CRC provisions listed above. General Comment 10 provides the Committee on the Rights of the Child’s interpretation of child justice rights overall, including specific elaboration on diversion and alternatives. [Child-specific; non-binding; provisions  specific to child justice]

	
	
	Part I – Introduction
	Paragraph 3 […] This juvenile justice [administration in compliance with the CRC], which should promote, inter alia, the use of alternative measures such as diversion and restorative justice, will provide States parties with possibilities to respond to children in conflict with the law in an effective manner serving not only the best interests of these children, but also the short‑ and long-term interest of the society at large.
	Highlights that diversion and restorative justice are an integral part of effective, child rights-based child justice systems.

	
	
	Part III – Juvenile justice: the leading principles of a comprehensive policy
	Paragraph 10 [...] The protection of the best interests of the child means, for instance, that the traditional objectives of criminal justice, such as repression / retribution, must give way to rehabilitation and restorative justice objectives in dealing with child offenders. […]
	The Committee’s interpretation of applying the ‘best interests’ (CRC Article 3) principle to child justice means promoting restorative, rather than retributive approaches. As seen in the ‘What are diversion and alternatives?’ section of this Toolkit, there is a strong overlap between restorative justice, diversion and alternatives.

	
	
	
	Paragraph 11 […] The use of deprivation of liberty has very negative consequences for the child’s harmonious development and seriously hampers his/her reintegration in society. In this regard, article 37(b) explicitly provides that deprivation of liberty, including arrest, detention and imprisonment, should be used only as a measure of last resort and for the shortest appropriate period of time, so that the child’s right to development is fully respected and ensured. […]
	Elaborates on CRC Article 37(b) in relation to the harmful effects of detention.

	
	
	Part IV – Juvenile justice: the core elements of a comprehensive policy 

B.  Interventions / diversion - Interventions without resorting to judicial proceedings
	Paragraph 24. According to article 40 (3) of CRC, the States parties shall seek to promote measures for dealing with children alleged as, accused of, or recognized as having infringed the penal law without resorting to judicial proceedings, whenever appropriate and desirable. Given the fact that the majority of child offenders commit only minor offences, a range of measures involving removal from criminal/juvenile justice processing and referral to alternative (social) services (i.e. diversion) should be a well-established practice that can and should be used in most cases.
	Elaborates on CRC Article 40.3(b) on the need to promote the use of diversion in as many cases as possible, especially given that the majority of offences committed by children are minor.

	
	
	
	Paragraph 25. In the opinion of the Committee, the obligation of States parties to promote measures for dealing with children in conflict with the law without resorting to judicial proceedings applies, but is certainly not limited to children who commit minor offences, such as shoplifting or other property offences with limited damage, and first-time child offenders. Statistics in many States parties indicate that a large part, and often the majority, of offences committed by children fall into these categories. It is in line with the principles set out in article 40 (1) of CRC to deal with all such cases without resorting to criminal law procedures in court. In addition to avoiding stigmatization, this approach has good results for children and is in the interests of public safety, and has proven to be more cost-effective.
	Outlines the benefits of diversion (good for children, public safety and cost effectiveness) and promotes diversion for all first-time and minor offences as being compatible with the overall aims of child justice as outlined in CRC Article 40.1.

	
	
	
	Paragraph 26. States parties should take measures for dealing with children in conflict with the law without resorting to judicial proceedings as an integral part of their juvenile justice system, and ensure that children’s human rights and legal safeguards are thereby fully respected and protected (art. 40 (3) (b)).
	Once again promotes the use of child rights-based diversion, implemented with appropriate legal safeguards, as an integral part of child justice systems.


	· The law has to contain specific provisions indicating in which cases diversion is possible, and the powers of the police, prosecutors and/or other agencies to make decisions in this regard should be regulated and reviewed, in particular to protect the child from discrimination;

· The child must be given the opportunity to seek legal or other appropriate assistance on the appropriateness and desirability of the diversion offered by the competent authorities, and on the possibility of review of the measure;

· The completion of the diversion by the child should result in a definite and final closure of the case. Although confidential records can be kept of diversion for administrative and review purposes, they should not be viewed as “criminal records” and a child who has been previously diverted must not be seen as having a previous conviction. If any registration takes place of this event, access to that information should be given exclusively and for a limited period of time, e.g. for a maximum of one year, to the competent authorities authorized to deal with children in conflict with the law.
	Emphasises the range of diversion options available, that there is extensive experience available to assist with cross-country learning, and re-caps the legal safeguards needed for diversion.

	
	
	Part IV – Juvenile justice: the core elements of a comprehensive policy 

B.  Interventions / diversion - Interventions in the context of judicial proceedings


	Paragraph 28. When judicial proceedings are initiated by the competent authority (usually the prosecutor’s office), the principles of a fair and just trial must be applied […]. At the same time, the juvenile justice system should provide for ample opportunities to deal with children in conflict with the law by using social and/or educational measures, and to strictly limit the use of deprivation of liberty, and in particular pretrial detention, as a measure of last resort. In the disposition phase of the proceedings, deprivation of liberty must be used only as a measure of last resort and for the shortest appropriate period of time (art. 37 (b)). This means that States parties should have in place a well-trained probation service to allow for the maximum and effective use of measures such as guidance and supervision orders, probation, community monitoring or day report centres, and the possibility of early release from detention.
	Emphasises, where diversion has not been possible, the need for alternatives to detention, at both pre-trial and sentencing / disposition stages.

	
	
	Part IV – Juvenile justice: the core elements of a comprehensive policy 

E.  Measures – Pretrial alternatives


	Paragraph 68. The decision to initiate a formal criminal law procedure does not necessarily mean that this procedure must be completed with a formal court sentence for a child. In line with the observations made above in section B, the Committee wishes to emphasize that the competent authorities - in most States the office of the public prosecutor - should continuously explore the possibilities of alternatives to a court conviction. In other words, efforts to achieve an appropriate conclusion of the case by offering measures like the ones mentioned above in section B should continue. The nature and duration of these measures offered by the prosecution may be more demanding, and legal or other appropriate assistance for the child is then necessary. The performance of such a measure should be presented to the child as a way to suspend the formal criminal/juvenile law procedure, which will be terminated if the measure has been carried out in a satisfactory manner.
	It should be noted here that paragraphs 68 & 69 are actually referring to diversion (as it is understood in this UNICEF Toolkit on Diversion and Alternatives to Detention) – i.e. diverting the child out of formal judicial proceedings and away from a court conviction. The use of the term ‘pretrial alternatives’ here refers to ‘alternatives to formal processes’ rather than ‘alternatives to detention’ (which apply to formal judicial processes).

	
	
	
	Paragraph 69. In this process of offering alternatives to a court conviction at the level of the prosecutor, the child’s human rights and legal safeguards should be fully respected. In this regard, the Committee refers to the recommendations set out in paragraph 27 above, which equally apply here.
	

	
	
	Part IV – Juvenile justice: the core elements of a comprehensive policy 

E.  Measures - Dispositions by the juvenile court/judge
	Paragraph 70. After a fair and just trial in full compliance with article 40 of CRC (see chapter IV, section D, above), a decision is made regarding the measures which should be imposed on the child found guilty of the alleged offence(s). The laws must provide the court/judge, or other competent, independent and impartial authority or judicial body, with a wide variety of possible alternatives to institutional care and deprivation of liberty, which are listed in a non-exhaustive manner in article 40 (4) of CRC, to assure that deprivation of liberty be used only as a measure of last resort and for the shortest possible period of time (art. 37 (b) of CRC).
	Paragraphs 70 & 73 are similar to Paragraph 27 above with the difference that they deal with alternatives to detention whilst Para. 27 deals with diversion. 

Paras. 70 & 73 therefore emphasise the range of alternative options available, that there is extensive experience available to assist with cross-country learning, and re-caps some of the legal safeguards needed for alternatives to detention.

	
	
	
	Paragraph 73. As far as alternatives to deprivation of liberty/institutional care are concerned, there is a wide range of experience with the use and implementation of such measures. States parties should benefit from this experience, and develop and implement these alternatives by adjusting them to their own culture and tradition. It goes without saying that measures amounting to forced labour or to torture or inhuman and degrading treatment must be explicitly prohibited, and those responsible for such illegal practices should be brought to justice.
	

	
	
	Part IV – Juvenile justice: the core elements of a comprehensive policy 

F.  Deprivation of liberty, including pretrial detention and post-trial incarceration - Basic principles


	Paragraph 79. The leading principles for the use of deprivation of liberty are: (a) the arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time; and (b) no child shall be deprived of his/her liberty unlawfully or arbitrarily.
	Reminder of basic principles in relation to limiting the use of detention.

	
	
	
	Paragraph 80. The Committee notes with concern that, in many countries, children languish in pretrial detention for months or even years, which constitutes a grave violation of article 37 (b) of CRC. An effective package of alternatives must be available (see chapter IV, section B, above), for the States parties to realize their obligation under article 37 (b) of CRC to use deprivation of liberty only as a measure of last resort. The use of these alternatives must be carefully structured to reduce the use of pretrial detention as well, rather than “widening the net” of sanctioned children. In addition, the States parties should take adequate legislative and other measures to reduce the use of pretrial detention. Use of pretrial detention as a punishment violates the presumption of innocence. The law should clearly state the conditions that are required to determine whether to place or keep a child in pretrial detention, in particular to ensure his/her appearance at the court proceedings, and whether he/she is an immediate danger to himself/herself or others. The duration of pretrial detention should be limited by law and be subject to regular review.
	Expresses particular concern at the over-use and abuse of pre-trial detention and outlines safeguards needed to combat this.

	
	
	
	Paragraph 81. The Committee recommends that the State parties ensure that a child can be released from pretrial detention as soon as possible, and if necessary under certain conditions. Decisions regarding pretrial detention, including its duration, should be made by a competent, independent and impartial authority or a judicial body, and the child should be provided with legal or other appropriate assistance.
	Promotes early release from pre-trial detention. (See also Beijing Rules 28.1).

	
	
	Part IV – Juvenile justice: the core elements of a comprehensive policy 

F.  Deprivation of liberty, including pretrial detention and post-trial incarceration - Procedural rights (art. 37 (d))


	Paragraph 83. Every child arrested and deprived of his/her liberty should be brought before a competent authority to examine the legality of (the continuation of) this deprivation of liberty within 24 hours. The Committee also recommends that the States parties ensure by strict legal provisions that the legality of a pretrial detention is reviewed regularly, preferably every two weeks. In case a conditional release of the child, e.g. by applying alternative measures, is not possible, the child should be formally charged with the alleged offences and be brought before a court or other competent, independent and impartial authority or judicial body, not later than 30 days after his/her pretrial detention takes effect. The Committee, conscious of the practice of adjourning court hearings, often more than once, urges the States parties to introduce the legal provisions necessary to ensure that the court/juvenile judge or other competent body makes a final decision on the charges not later than six months after they have been presented.
	Emphasises, where diversion has not been possible, the need for speedy disposition of cases and regular review of the legality of any detention, with specific time limits imposed on decision-making. This underlines once again the negative impact of detention on children and the Committee’s efforts to reduce this.

	
	
	
	Paragraph 84. The right to challenge the legality of the deprivation of liberty includes not only the right to appeal, but also the right to access the court, or other competent, independent and impartial authority or judicial body, in cases where the deprivation of liberty is an administrative decision (e.g. the police, the prosecutor and other competent authority). The right to a prompt decision means that a decision must be rendered as soon as possible, e.g. within or not later than two weeks after the challenge is made.
	The right to appeal is an important tool in combating the mis-use, abuse and over-use of detention of children. It aims to challenge the impunity of officials who violate children’s rights in justice systems in this way. 

	3
	Committee on the Rights of the Child – General Comment No. 12 (2009) – Right of the child to be heard
	Overall comment: General Comment 12 of the Committee on the Rights of the Child highlights the relevance of the child’s right to be heard in general. It includes specific reference to diversion. [Child-specific; non-binding; provisions  specific to child justice]

	
	
	Part 3.  Obligations of States parties / (b) Specific obligations with regard to judicial and administrative proceedings / (ii) The child’s right to be heard in penal judicial proceedings / The child offender
	Paragraph 59. In case of diversion, including mediation, a child must have the opportunity to give free and voluntary consent and must be given the opportunity to obtain legal and other advice and assistance in determining the appropriateness and desirability of the diversion proposed.
	This elaborates on the legal safeguards and provisions needed for diversion which are outlined in Para. 27 of General Comment 10 and Beijing Rules 11.3.

	4
	Committee on the Rights of the Child – General Comment No. 9 (2006) - The rights of children with disabilities
	Overall comment: In addition to General Comments 10 and 12 above which apply to all children in conflict with the law, the Committee on the Rights of the Child has also produced General Comments which have relevance to specific groups of children in conflict with the law. General Comment 9 refers specifically to children with disabilities. [Child-specific; non-binding; provisions  specific to child justice]

	
	
	Part IX - Special protection measures / 
A.  Juvenile justice system


	Paragraph 74 (b). Governments should develop and implement alternative measures with a variety and a flexibility that allow for an adjustment of the measure to the individual capacities and abilities of the child in order to avoid the use of judicial proceedings. Children with disabilities in conflict with the law should be dealt with as much as possible without resorting to formal/legal procedures. Such procedures should only be considered when necessary in the interest of public order. In those cases special efforts have to be made to inform the child about the juvenile justice procedure and his or her rights therein;
	Promotes diversion from formal justice systems as a priority for children with disabilities in conflict with the law.

	
	
	
	Paragraph 74 (c). Children with disabilities in conflict with the law should not be placed in a regular juvenile detention centre by way of pre-trial detention nor by way of a punishment. Deprivation of liberty should only be applied if necessary with a view to providing the child with adequate treatment for addressing his or her problems which have resulted in the commission of a crime and the child should be placed in an institution that has the specially trained staff and other facilities to provide this specific treatment. In making such decisions the competent authority should make sure that the human rights and legal safeguards are fully respected.
	Promotes alternatives and limits the use of detention for children with disabilities in conflict with the law at both pre-trial and sentencing stages. 

	5
	Committee on the Rights of the Child – General Comment No. 11 (2009) – Indigenous children and their rights under the Convention
	Overall comment: General Comment 11 refers specifically to the rights of indigenous children. As with General Comment 9, it includes information directly relevant to diversion and alternatives. [Child-specific; non-binding; provisions  specific to child justice]

	
	
	Special protection measures / 
Juvenile justice


	Paragraph 74. Articles 37 and 40 of the Convention ensure the rights of children within, and in interaction with, State judicial systems. The Committee notes with concern that incarceration of indigenous children is often disproportionately high and in some instances may be attributed to systemic discrimination from within the justice system and/or society.
 To address these high rates of incarceration, the Committee draws the attention of States parties to article 40 (3) of the Convention requiring States to undertake measures to deal with children alleged as, accused of, or recognized as having infringed the penal law without resorting to judicial proceedings, whenever appropriate. The Committee, in its general comment No. 10 on children’s rights in juvenile justice (2007) and in its concluding observations, has consistently affirmed that the arrest, detention or imprisonment of a child may be used only as a measure of last resort.

	Notes the disproportionate use of detention for indigenous children and promotes the use of diversion and alternatives.

	
	
	
	Paragraph 75. States parties are encouraged to take all appropriate measures to support indigenous peoples to design and implement traditional restorative justice systems as long as those programmes are in accordance with the rights set out in the Convention, notably with the best interests of the child.
 The Committee draws the attention of States parties to the United Nations Guidelines for the Prevention of Juvenile Delinquency, which encourage the development of community programmes for the prevention of juvenile delinquency.
 States parties should seek to support, in consultation with indigenous peoples, the development of community-based policies, programmes and services which consider the needs and culture of indigenous children, their families and communities. States should provide adequate resources to juvenile justice systems, including those developed and implemented by indigenous peoples.
	Promotes the use of child rights-based restorative justice programmes which draw on traditional justice systems and community-based policies and programmes. Diversion and alternatives are highly compatible with such systems.

	6
	United Nations Standard Minimum Rules for the Administration of Juvenile Justice (‘Beijing Rules’) (1985)
	Overall comment: Together with the ‘Riyadh Guidelines’ and ‘JDLs’ (see below), the Beijing Rules make up what are referred to as the ‘UN Standards and Norms in Juvenile Justice’. They comprehensively detail norms, with a child rights and child development approach, for the administration of child justice overall. Within the overall child justice context they specifically emphasise the importance of diversion and alternatives. The Beijing Rules pre-date and have strongly influenced the CRC. They can be referred to in conjunction with the basic CRC articles above to provide a lot more detail about use of diversion and alternatives, as set out in the relevant provisions below. [Child-specific; non-binding; articles specific to child justice]

	
	
	5. Aims of juvenile justice
	5. 1 The juvenile justice system shall emphasize the well-being of the juvenile and shall ensure that any reaction to juvenile offenders shall always be in proportion to the circumstances of both the offenders and the offence.

Commentary: Rule 5 refers to two of the most important objectives of juvenile justice. The first objective is the promotion of the well-being of the juvenile. This is the main focus of those legal systems in which juvenile offenders are dealt with by family courts or administrative authorities, but the well-being of the juvenile should also be emphasized in legal systems that follow the criminal court model, thus contributing to the avoidance of merely punitive sanctions. (See also rule 14.)
	The overall aims of child justice must emphasise the well-being of the child. As with CRC Article 40.1, it promotes an approach with which diversion and alternatives are highly compatible. The official commentary to Rule 5 specifically mentions the need to avoid ‘merely punitive sanctions’ (e.g. detention).

	
	
	6. Scope of discretion


	6.1 In view of the varying special needs of juveniles as well as the variety of measures available, appropriate scope for discretion shall be allowed at all stages of proceedings and at the different levels of juvenile justice administration, including investigation, prosecution, adjudication and the follow-up of dispositions.
	Discretion is particularly important in relation to diversion and alternatives which are often dependent on individual actors or teams in the justice system applying these dispositions on a case by case basis.

	
	
	10. Initial contact


	10.2 A judge or other competent official or body shall, without delay, consider the issue of release.
10.3 Contacts between the law enforcement agencies and a juvenile offender shall be managed in such a way as to respect the legal status of the juvenile, promote the well-being of the juvenile and avoid harm to her or him, with due regard to the circumstances of the case.

Commentary: The question of release (rule 10.2) shall be considered without delay by a judge or other competent official. The latter refers to any person or institution in the broadest sense of the term, including community boards or police authorities having power to release an arrested person. […] Rule 10.3 […] Involvement in juvenile justice processes in itself can be "harmful" to juveniles; the term "avoid harm" should be broadly interpreted, therefore, as doing the least harm possible to the juvenile in the first instance, as well as any additional or undue harm. 
	These sections of Rule 10 specifically promote the use of diversion and alternatives to detention from the earliest possible stage in the process. The official commentary emphasises a deliberately broad interpretation of the terms in 10.2 and 10.3 which supports the use of diversion and alternatives by as many actors as possible and which implies that diverting children away from formal child justice processes in the first place (where possible) is in the child’s best interests.

	
	
	11. Diversion


	11.1 Consideration shall be given, wherever appropriate, to dealing with juvenile offenders without resorting to formal trial by the competent authority […].

11.2 The police, the prosecution or other agencies dealing with juvenile cases shall be empowered to dispose of such cases, at their discretion, without recourse to formal hearings, in accordance with the criteria laid down for that purpose in the respective legal system and also in accordance with the principles contained in these Rules.

11.3 Any diversion involving referral to appropriate community or other services shall require the consent of the juvenile, or her or his parents or guardian, provided that such decision to refer a case shall be subject to review by a competent authority, upon application.

11.4 In order to facilitate the discretionary disposition of juvenile cases, efforts shall be made to provide for community programmes, such as temporary supervision and guidance, restitution, and compensation of victims.

Commentary: Diversion, involving removal from criminal justice processing and, frequently, redirection to community support services, is commonly practised on a formal and informal basis in many legal systems. This practice serves to hinder the negative effects of subsequent proceedings in juvenile justice administration (for example the stigma of conviction and sentence). In many cases, non-intervention would be the best response. Thus, diversion at the outset and without referral to alternative (social) services may be the optimal response. This is especially the case where the offence is of a non-serious nature and where the family, the school or other informal social control institutions have already reacted, or are likely to react, in an appropriate and constructive manner. 

As stated in rule 11.2, diversion may be used at any point of decision-making-by the police, the prosecution or other agencies such as the courts, tribunals, boards or councils. It may be exercised by one authority or several or all authorities, according to the rules and policies of the respective systems and in line with the present Rules. It need not necessarily be limited to petty cases, thus rendering diversion an important instrument.

Rule 11.3 stresses the important requirement of securing the consent of the young offender (or the parent or guardian) to the recommended diversionary measure(s). (Diversion to community service without such consent would contradict the Abolition of Forced Labour Convention.) However, this consent should not be left unchallengeable, since it might sometimes be given out of sheer desperation on the part of the juvenile. The rule underlines that care should be taken to minimize the potential for coercion and intimidation at all levels in the diversion process. Juveniles should not feel pressured (for example in order to avoid court appearance) or be pressured into consenting to diversion programmes. Thus, it is advocated that provision should be made for an objective appraisal of the appropriateness of dispositions involving young offenders by a "competent authority upon application". (The "competent authority," may be different from that referred to in rule 14.)

Rule 11.4 recommends the provision of viable alternatives to juvenile justice processing in the form of community-based diversion. Programmes that involve settlement by victim restitution and those that seek to avoid future conflict with the law through temporary supervision and guidance are especially commended. The merits of individual cases would make diversion appropriate, even when more serious offences have been committed (for example first offence, the act having been committed under peer pressure, etc.).
	Rule 11 explicitly outlines detailed guidelines for diversion: 11.1 promotes diversion in principle; 11.2 lists a broad range of actors who should be empowered to implement diversion; 11.3 emphasises the need for consent; 11.4 promotes the establishment of community-based programmes. The official commentary clearly explains the benefits of diversion and further clarifies the detailed guidance provided in Rule 11.

	
	
	13 . Detention pending trial


	13.1 Detention pending trial shall be used only as a measure of last resort and for the shortest possible period of time.

13.2 Whenever possible, detention pending trial shall be replaced by alternative measures, such as close supervision, intensive care or placement with a family or in an educational setting or home.

Commentary: The danger to juveniles of "criminal contamination" while in detention pending trial must not be underestimated. It is therefore important to stress the need for alternative measures. By doing so, rule 13.1 encourages the devising of new and innovative measures to avoid such detention in the interest of the well-being of the juvenile. […] The Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, in its resolution 4 on juvenile justice standards, specified that the Rules, inter alia , should reflect the basic principle that pre-trial detention should be used only as a last resort, that no minors should be held in a facility where they are vulnerable to the negative influences of adult detainees and that account should always be taken of the needs particular to their stage of development.
	As with CRC Article 37.b, Rule 13 emphasises the need for alternatives to detention. In this case, specifically pending trial (in other words, if children are still in the formal system and diversion has not yet been possible). The official commentary outlines the negative effects of detention on children.

	
	
	17. Guiding principles in adjudication and disposition

	17.1 The disposition of the competent authority shall be guided by the following principles:

( b ) Restrictions on the personal liberty of the juvenile shall be imposed only after careful consideration and shall be limited to the possible minimum;

( c ) Deprivation of personal liberty shall not be imposed unless the juvenile is adjudicated of a serious act involving violence against another person or of persistence in committing other serious offences and unless there is no other appropriate response;

17.4 The competent authority shall have the power to discontinue the proceedings at any time.

Commentary: […] In line with resolution 8 of the Sixth United Nations Congress, rule 17.1 ( b ) encourages the use of alternatives to institutionalization to the maximum extent possible, bearing in mind the need to respond to the specific requirements of the young. Thus, full use should be made of the range of existing alternative sanctions and new alternative sanctions should be developed, bearing the public safety in mind. Probation should be granted to the greatest possible extent via suspended sentences, conditional sentences, board orders and other dispositions. Rule 17.1 ( c ) corresponds to one of the guiding principles in resolution 4 of the Sixth Congress which aims at avoiding incarceration in the case of juveniles unless there is no other appropriate response that will protect the public safety. […] The power to discontinue the proceedings at any time (rule 17.4) is a characteristic inherent in the handling of juvenile offenders as opposed to adults. At any time, circumstances may become known to the competent authority which would make a complete cessation of the intervention appear to be the best disposition of the case.
	If the case continues to remain in the formal system, and if it reaches the stage of adjudication then, consistent again with CRC Article 37.b, Rule 17 emphasises yet again the need to avoid detention if at all possible. Even at this relatively ‘late’ stage, officials are still encouraged to cease official proceedings against the child if at all possible. 

	
	
	18. Various disposition measures


	18.1 A large variety of disposition measures shall be made available to the competent authority, allowing for flexibility so as to avoid institutionalization to the greatest extent possible. […]
	Once again the Rules highlight the need to avoid detention as much as possible. Alternatives are considered so important in the context of child justice that the Beijing Rules take every opportunity to reiterate this principle - not just as a separate, explicit provision (e.g. Rules 11 & 19) but also within the context of other rules.

	
	
	19. Least possible use of institutionalization


	19.1 The placement of a juvenile in an institution shall always be a disposition of last resort and for the minimum necessary period.

Commentary: […] Rule 19 aims at restricting institutionalization in two regards: in quantity ("last resort") and in time ("minimum necessary period"). Rule 19 reflects one of the basic guiding principles of resolution 4 of the Sixth United Nations Congress: a juvenile offender should not be incarcerated unless there is no other appropriate response. The rule, therefore, makes the appeal that if a juvenile must be institutionalized, the loss of liberty should be restricted to the least possible degree, with special institutional arrangements for confinement and bearing in mind the differences in kinds of offenders, offences and institutions. In fact, priority should be given to "open" over "closed" institutions. Furthermore, any facility should be of a correctional or educational rather than of a prison type.
	Whereas Rule 11 explicitly provides for diversion, Rule 19 explicitly provides for alternatives to detention (‘institutionalisation’). Rule 19 supports Rules 17 and 18.

	
	
	28. Frequent and early recourse to conditional release


	28.1 Conditional release from an institution shall be used by the appropriate authority to the greatest possible extent, and shall be granted at the earliest possible time.

Commentary: […] Circumstances permitting, conditional release shall be preferred to serving a full sentence. Upon evidence of satisfactory progress towards rehabilitation, even offenders who had been deemed dangerous at the time of their institutionalization can be conditionally released whenever feasible. Like probation, such release may be conditional on the satisfactory fulfilment of the requirements specified by the relevant authorities for a period of time established in the decision, for example relating to "good behaviour" of the offender, attendance in community programmes, residence in half-way houses, etc. […]
	If neither diversion nor alternatives have been possible and the child still ends up in detention, every possible avenue should be explored for early release. This Rule once again underlines the extent to which detention is considered harmful to children in conflict with the law and how it should be avoided to the greatest possible extent.

	7
	United Nations Rules for the Protection of Juveniles Deprived of their Liberty (‘JDLs’ or ‘Havana Rules’) (1990)
	Overall comment: Together with the ‘Beijing Rules’ and the ‘Riyadh Guidelines’ (see above and below), the JDLs / Havana Rules make up what are referred to as the ‘UN Standards and Norms in Juvenile Justice’. Although the JDLs are primarily concerned with the treatment of children in conflict with the law for whom diversion and alternatives have not been possible, they nonetheless start out by strongly reinforcing the principles of non-detention as set out in CRC Article 37.b. [Child-specific; non-binding; articles specific to child justice]

	
	
	Part I - Fundamental perspectives


	1. The juvenile justice system should uphold the rights and safety and promote the physical and mental well-being of juveniles. Imprisonment should be used as a last resort. 

2. […] Deprivation of the liberty of a juvenile should be a disposition of last resort and for the minimum necessary period and should be limited to exceptional cases. The length of the sanction should be determined by the judicial authority, without precluding the possibility of his or her early release.
	The first 2 rules of the JDLs reinforce CRC Article 37b and Beijing Rules 10.2, 10.3, 11.1, 11.2, 17.1(b) & (c), 17.4, 19.1 & 28.1: in other words, the need to avoid detention as much as possible, at all stages.

	
	
	Part III - Juveniles under arrest or awaiting trial
	17. Juveniles who are detained under arrest or awaiting trial ("untried") are presumed innocent and shall be treated as such. Detention before trial shall be avoided to the extent possible and limited to exceptional circumstances. […]
	This provision on pre-trial detention reinforces Beijing Rules 13.1.

	8
	United Nations Guidelines for the Prevention of Juvenile Delinquency (‘Riyadh Guidelines’) (1990)
	Overall comment: Together with the ‘Beijing Rules’ and ‘JDLs’ / ‘Havana Rules’ (see above), the Riyadh Guidelines make up what are referred to as the ‘UN Standards and Norms in Juvenile Justice’. The Riyadh Guidelines are concerned with prevention (i.e. early intervention to prevent children from coming into conflict with the law in the first place) and are therefore not strictly relevant to diversion and alternatives (which apply only once children are already in conflict with the law). However, it is still worth citing them here for three reasons: 

1) A lot of the principles and provisions address the need for healthy, well-rounded development of children in a protective environment to enable them to develop to the best of their abilities. These are the same principles which apply to the ‘rehabilitation’ and ‘reintegration’ of children in conflict with the law through diversion and alternatives. The Riyadh Guidelines are therefore worth referring to in general in order to gain ideas which can be applied to diversion and alternatives programmes.

2) The Riyadh Guidelines are aimed at addressing the root causes of offending. The Guidelines therefore help to raise awareness of the types of background circumstances often faced by children who do actually come into conflict with the law. This awareness can, in turn, promote understanding and empathy, influencing justice officials to use their discretion to promote diversion and alternatives programmes which address these causes and which can help to prevent re-offending.

2) It may also be that some programmes at community level cater for both children at risk of coming into conflict with the law as well as children who have already crossed that line.

[Child-specific; non-binding; articles specific to child justice]

	
	
	Part I - Fundamental principles


	6. Community-based services and programmes should be developed for the prevention of juvenile delinquency, particularly where no agencies have yet been established. Formal agencies of social control should only be utilized as a means of last resort.
	In addition to the general provisions and approach of the Riyadh Guidelines which are relevant to diversion and alternatives overall (see ‘overall comment’ above), this specific guideline has been selected for the following reason: to highlight the principle of minimising contact with ‘formal agencies of social control’ as much as possible, which applies equally to prevention and to diversion.

	9
	Guidelines for Action on Children in the Criminal Justice System (Annex to UN Resolution 1997/30 – Administration of Juvenile Justice (‘Vienna Guidelines’)) (1997)
	Overall comment:  The main UN Resolution (referred to as the Vienna Guidelines) provides an overview of information received from governments about how child justice is administered in their countries and in particular about their involvement in drawing up national programmes of action. The Guidelines for Action on Children in the Criminal Justice System were elaborated by an expert meeting in 1997 and are attached to the Vienna Guidelines as an Annex. [Child-specific; non-binding; articles specific to child justice]

	
	
	Part B – Specific targets
	15. A review of existing procedures should be undertaken and, where possible, diversion or other alternative initiatives to the classical criminal justice systems should be developed to avoid recourse to the criminal justice systems for young persons accused of an offence. Appropriate steps should be taken to make available throughout the State a broad range of alternative and educative measures at the pre-arrest, pre-trial, trial and post-trial stages, in order to prevent recidivism and promote the social rehabilitation of child offenders. Whenever appropriate, mechanisms for the informal resolution of disputes in cases involving a child offender should be utilized, including mediation and restorative justice practices, particularly processes involving victims. In the various measures to be adopted, the family should be involved, to the extent that it operates in favour of the good of the child offender. States should ensure that alternative measures comply with the Convention, the United Nations standards and norms in juvenile justice, as well as other existing standards and norms in crime prevention and criminal justice, such as the United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules), with special regard to ensuring respect for due process rules in applying such measures and for the principle of minimum intervention. 
	Paragraph 15 summarises a lot of the information about diversion and alternatives  provided in other international instruments. It highlights the importance of diversion and alternatives as part of a comprehensive set of measures that need to be implemented in order to establish a well-functioning system of child justice administration according to the CRC, Beijing Rules, JDLs and Riyadh Guidelines.

	
	
	
	18. The placement of children in closed institutions should be reduced. Such placement of children should only take place in accordance with the provisions of article 37(b) of the Convention and as a matter of last resort and for the shortest period of time. […]
	Paragraph 18 highlights reduction in numbers of children in detention as a specific target in the context of child justice reform.

	10
	UN Common Approach to Justice for Children (2008)
	Overall comment:  This document outlining the UN approach to ensure greater attention to children in broader rule of law and security sector reform initiatives was endorsed by Principals of all concerned UN entities via the Rule of Law Coordination and Resource Group. [Child-specific; non-binding; articles specific to child justice]

	
	
	Guiding principle 8
	Deprivation of liberty of children should only be used as a measure of last resort and for the shortest appropriate period of time. Provisions should therefore be made for restorative justice, diversion mechanisms and alternatives to deprivation of liberty. For the same reason, programming on justice for children needs to build on informal and traditional justice systems as long as they respect basic human rights principles and standards, such as gender equality.
	Specific references to promoting diversion, alternatives and restorative justice.

	
	
	Strategic interventions, point 3(b), bullet 3
	Promoting restorative justice, diversion and alternatives to deprivation of liberty. In line with the principle of deprivation of liberty as a measure of last resort, restorative justice, diversion and constructive alternatives to deprivation of liberty that promote the child’s reintegration into society should be established. Children can be considered a relatively less controversial entry point to promote such alternative measures for adults as well.  
	

	
	
	Strategic interventions, point 3(b), bullet 5
	Enabling the full involvement of the social sector in justice for children issues and strengthening coordination between the social and justice sectors. The social sector has an important role to play at several levels: ([…] (3) in diversion programs and the provision of alternatives to deprivation of liberty (e.g. providing orientation, supervision or probation services) […]
	Highlights the importance of engaging the social sector in diversion and alternatives.

	11
	International Covenant on Civil and Political Rights (ICCPR) (1966)
	Overall comment: The child-specific international human rights instruments listed above provide, on their own, ample evidence for promoting diversion and alternatives. However, it can nevertheless be useful on occasions to also cite non-child-specific instruments in order to give further weight to the arguments in favour of diversion and alternatives. The ICCPR is the strongest piece of non-child-specific international human rights legislation in this regard. The ICCPR, along with the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the Universal Declaration on Human Rights (UDHR) together make up what is known as the ‘International Bill of Human Rights’’, considered to be the cornerstone of international human rights instruments. The ICCPR and ICESCR are called ‘Covenants’ to distinguish them from other human rights treaties and conventions. The ICCPR and ICESCR elaborate, in legally-binding international treaties, the human rights set out in the non-binding UDHR.
  [Non-child-specific; binding; some articles specific to child justice, but most refer to justice for all human beings, both adults and children]

	
	
	Article 9.3
	 […] ‘It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgement.
	Right not to automatically be detained pending trial.

	
	
	Article 9.4
	Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that the court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.
	Right to appeal the lawfulness of detention (see also Committee on the Rights of the Child General Comment 10, paragraph 84).

	
	
	Article 9.5
	Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation.
	Right to compensation for unlawful arrest or detention. As with the right to appeal, this is a powerful weapon in the fight to reduce the mis-use and abuse of detention.

	
	
	Article 10. 2(b)
	Accused juvenile persons shall be separated from adults and brought as speedily as possible for adjudication.
	Right to speedy adjudication for children (see also Committee on the Rights of the Child General Comment 10, paragraph 83).

	
	
	Article 11
	No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation.
	For example, no one shall be detained for failure to pay a debt.

	
	
	Article 14.4
	In the case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of promoting their rehabilitation.  
	This is further elaborated in the more detailed aims of child justice as set out in CRC Article 40.1.

	12
	United Nations Standard Minimum Rules for Non-custodial Measures

(‘Tokyo Rules’) (1990)
	Overall comment: The Tokyo Rules apply to all human beings, both adults and children. They provide useful, detailed guidelines which can be referred to, alongside the child-specific instruments, in the promotion and implementation of diversion and alternatives. [Non-child-specific; non-binding; provisions refer to justice for all human beings, both adults and children]

	
	
	Rule 1.1
	The present Standard Minimum Rules provide a set of basic principles to promote the use of non-custodial measures, as well as minimum safeguards for persons subject to alternatives to imprisonment.
	As with other instruments, alternatives are promoted, but only on the condition that basic safeguards are respected.

	
	
	Rule 1.2
	The Rules are intended to promote greater community involvement in the management of criminal justice, specifically in the treatment of offenders, as well as to promote among offenders a sense of responsibility towards society.
	Community-based programmes are key to diversion and alternatives, especially those options which take a restorative justice approach.

	
	
	Rule 1.5
	Member States shall develop non-custodial measures within their legal systems to provide other options, thus reducing the use of imprisonment, and to rationalize criminal justice policies, taking into account the observance of human rights, the requirements of social justice and the rehabilitation needs of the offender.
	Promotion of non-custodial measures and the reduction in the use of detention.

	
	
	Rule 2.1
	The relevant provisions of the present Rules shall be applied to all persons subject to prosecution, trial or the execution of a sentence, at all stages of the administration of criminal justice. […]
	Promotes the widest possible use, at every stage of the system.

	
	
	Rule 2.4
	The development of new non-custodial measures should be encouraged and closely monitored and their use systematically evaluated.
	Encourages innovation in the development of new measures and highlights the importance of monitoring and evaluation.

	
	
	Rule 2.5
	Consideration shall be given to dealing with offenders in the community avoiding as far as possible resort to formal proceedings or trial by a court, in accordance with legal safeguards and the rule of law.
	Promotes diversion away from formal systems.

	
	
	Rule 2.7
	The use of non-custodial measures should be part of the movement towards de-penalization and decriminalization instead of interfering with or delaying efforts in that direction.
	In other words, the promotion of diversion and alternatives should not lead to ‘widening the net’ of the criminal justice system (bringing into criminal law behaviours which were previously not criminalised). In relation to children, this means, for example, that current efforts to decriminalise ‘status offences’ and other unfair legislation which harms children should continue as quickly as possible.

	
	
	Rule 5.1
	Where appropriate and compatible with the legal system, the police, the prosecution service or other agencies dealing with criminal cases should be empowered to discharge the offender if they consider that it is not necessary to proceed with the case for the protection of society, crime prevention or the promotion of respect for the law and the rights of victims. […]
	Promotes discretion to divert from the earliest possible stage.

	
	
	Rule 6.1
	Pre-trial detention shall be used as a means of last resort in criminal proceedings, with due regard for the investigation of the alleged offence and for the protection of society and the victim.
	Promotes reduction in use of pre-trial detention and the promotion of alternatives.

	
	
	Rule 6.2
	Alternatives to pre-trial detention shall be employed at as early a stage as possible. Pre-trial detention shall last no longer than necessary to achieve the objectives stated under rule 5.1 and shall be administered humanely and with respect for the inherent dignity of human beings.
	

	
	
	Rule 8.1
	The judicial authority, having at its disposal a range of non-custodial measures, should take into consideration in making its decision the rehabilitative needs of the offender, the protection of society and the interests of the victim, who should be consulted whenever appropriate.
	Promotes judicial decision-making which takes into account restorative justice principles in relation to diversion and alternatives.

	
	
	Rule 9.1
	The competent authority shall have at its disposal a wide range of post-sentencing alternatives in order to avoid institutionalization and to assist offenders in their early reintegration into society.
	Promotes the use of alternatives to detention at the sentencing / disposition stage.

	
	
	Rule 9.4
	Any form of release from an institution to a non-custodial programme shall be considered at the earliest possible stage.
	Promotes early release from detention where possible.

	
	
	Rule 21.1
	Programmes for non-custodial measures should be systematically planned and implemented as an integral part of the criminal justice system within the national development process.
	Diversion and alternatives need to be an integral part of justice systems.

	13
	Standard Minimum Rules for the Treatment of Prisoners (1955)
	Overall comment: These rules are the ‘adult’ equivalent of the JDLs / Havana Rules but they also apply to children. They pre-date all of the child-specific instruments. There is one interesting provision, cited below, which is directly relevant for diversion and alternatives. [Non-child-specific; non-binding; provisions  refer to justice for all human beings, both adults and children]

	
	
	Preliminary observations


	Rule 5 (2) The category of young prisoners should include at least all young persons who come within the jurisdiction of juvenile courts. As a rule, such young persons should not be sentenced to imprisonment.
	This is a strong statement from relatively early on in the international human rights legal framework which acknowledges the need to keep children out of detention as much as possible.

	14
	Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (1988)
	Overall comment: This is a more recent set of principles that elaborates on the Standard Minimum Rules for the Treatment of Prisoners above. It applies to both adults and children. [Non-child-specific; non-binding; provisions  refer to justice for all human beings, both adults and children]

	
	
	Principle 11 


	11.1. A person shall not be kept in detention without being given an effective opportunity to be heard promptly by a judicial or other authority. […]

11.3. A judicial or other authority shall be empowered to review as appropriate the continuance of detention. 
	Reinforces the need for speedy adjudication and review of deprivation of liberty in order to minimise the length of time spent in detention.

	
	
	Principle 37 


	A person detained on a criminal charge shall be brought before a judicial or other authority provided by law promptly after his arrest. Such authority shall decide without delay upon the lawfulness and necessity of detention. No person may be kept under detention pending investigation or trial except upon the written order of such an authority. A detained person shall, when brought before such an authority, have the right to make a statement on the treatment received by him while in custody
	Guards against illegal pre-trial detention.

	
	
	Principle 39 


	Except in special cases provided for by law, a person detained on a criminal charge shall be entitled, unless a judicial or other authority decides otherwise in the interest of the administration of justice, to release pending trial subject to the conditions that may be imposed in accordance with the law. Such authority shall keep the necessity of detention under review.
	Promotes the use of non- pre-trial detention as the default position / norm. 

	15
	Guidelines on the Role of Prosecutors (1990)

	Overall comment: 1990 saw the elaboration of a number of detailed UN guidelines in relation to justice issues, prompted largely by an international expert meeting in Havana. Guidelines were developed, amongst other things, for specific professions involved in the administration of justice – for law enforcement officials, judiciary, lawyers and prosecutors. Only the latter guidelines contain provisions specifically relevant to diversion and alternatives, although all of these documents are obviously important for the promotion of professional standards in child justice as a whole. [Non-child-specific; non-binding; some provisions  refer specifically to child justice, but most refer to justice for all human beings, both adults and children]

	
	
	Alternatives to prosecution 


	18. In accordance with national law, prosecutors shall give due consideration to waiving prosecution, discontinuing proceedings conditionally or unconditionally, or diverting criminal cases from the formal justice system, with full respect for the rights of suspect(s) and the victim(s). For this purpose, States should fully explore the possibility of adopting diversion schemes not only to alleviate excessive court loads, but also to avoid the stigmatization of pre-trial detention, indictment and conviction, as well as the possible adverse effects of imprisonment. 
	Promotion of diversion schemes in general and, in particular, the use of discretion by prosecutors to apply this in practice. 

	
	
	
	19. In countries where prosecutors are vested with discretionary functions as to the decision whether or not to prosecute a juvenile, special consideration shall be given to the nature and gravity of the offence, protection of society and the personality and background of the juvenile. In making that decision, prosecutors shall particularly consider available alternatives to prosecution under the relevant juvenile justice laws and procedures. Prosecutors shall use their best efforts to take prosecutory action against juveniles only to the extent strictly necessary. 
	Gives guidance on the use of discretion / factors to take into account. Emphasises the need for diversion particularly in the case of children in conflict with the law – i.e. that prosecution in such cases should be as a last resort.


Part B - Regional human rights instruments

	Order of importance / priority

	Title
	Articles & provisions specifically relevant to diversion & alternatives
	Text of relevant articles & provisions
	Comments

	1
	[Organisation of African Unity] 

African Charter on the Rights and Welfare of the Child (ACRWC) (1990)
	Overall comment: The ACRWC of the Organisation for African Unity (now known as the African Union) guarantees children’s rights within the context of African culture. As with the CRC, it contains a broad range of socio-economic provisions that can be referred to holistically, as well as the specific provisions of Article 17 on ‘The Administration of Juvenile Justice’. [Child-specific; binding; articles specific to child justice]

	
	
	Article 17.1
	Every child accused or found guilty of having infringed penal law shall have the right to special treatment in a manner consistent with the child's sense of dignity and worth and which reinforces the child's respect for human rights and fundamental freedoms of others.
	Similar to CRC Article 40.1, this outlines the broad aims of a child justice system with which diversion and alternatives, particularly with a restorative justice approach, are highly compatible.

	
	
	Article 17.3
	The essential aim of treatment of every child during the trial and also if found guilty of infringing the penal law shall be his or her reformation, re-integration into his or her family and social rehabilitation.
	

	2
	[OAS] American Convention on Human Rights (1978)
	Overall comment:  Unlike for Africa, there is no comprehensive inter-American convention specifically on child rights. However, the general American Convention on Human Rights applies to both adults and children. Furthermore, there is exciting case law from the Inter-American Court of Human Rights in relation to the interpretation of Article 19 on child rights (see below). [Non-child-specific; binding; provisions refer to justice for all human beings, both adults and children]

	
	
	Article 7 - Right to Personal Liberty


	7.5. Any person detained shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to be released without prejudice to the continuation of the proceedings. His release may be subject to guarantees to assure his appearance for trial.
	Similar to Article 5.3 of the European Convention, this emphasises the need for a speedy adjudication and release pending trial.

	
	
	Article 19 - Rights of the Child

	Every minor child has the right to the measures of protection required by his condition as a minor on the part of his family, society, and the state. 
	This article has a very broad scope. It has been interpreted by the Inter-American Court of Human Rights
 to encompass all rights included in the CRC - including 37b, 40.1, 40.3(b) & 40.4 which are specifically relevant for diversion and alternatives.

	3
	[Council of Europe] Convention for the Protection of Human Rights and Fundamental Freedoms

 (1950 / as amended by Protocol No. 11 - 1998)
	Overall comment:  The ‘European Convention on Human Rights’, as it is more commonly known, is the leading text for ‘general’ human rights in Europe. It applies to both adults and children. As with the Americas, there is no comprehensive European convention specifically on child rights. [Non-child-specific; binding; provisions refer to justice for all human beings, both adults and children]

	
	
	Article 5 – Right to liberty and security 


	5.1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law: […]

c. the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so;
	Limits the use of detention and bans the use of illegal arrest and detention. 

	
	
	
	5.3. Everyone arrested or detained in accordance with the provisions of paragraph 1.c of this article shall be brought promptly before a judge or other officer authorised by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by guarantees to appear for trial.
	As with other international human rights instruments, this emphasises the need for a speedy adjudication and release pending trial.

	4
	[League of Arab States] Arab Charter on Human Rights (2004)
	Overall comment:  As with the Americas and Europe, there is no comprehensive Arab convention specifically on child rights. However, the general Arab Convention on Human Rights applies to both adults and children. [Non-child-specific; binding; articles specific to child justice
]

	
	
	Article 14.1


	Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest, search or detention without a legal warrant. 
	Protection from arbitrary and illegal arrest and detention.

	
	
	Article 14.2


	No one shall be deprived of-his liberty except on such grounds and in such circumstances as are determined by law and in accordance with such procedure as is established thereby. 
	

	
	
	Article 14.5


	Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. His release may be subject to guarantees to appear for trial. Pre-trial detention shall in no case be the general rule. 
	Right to speedy adjudication and not to automatically be detained pending trial.

	
	
	Article 14.6


	Anyone who is deprived of his liberty by arrest or detention shall be entitled to petition a competent court in order that it may decide without delay on the lawfulness of his arrest or detention and order his release if the arrest or detention is unlawful.
	Right to appeal the lawfulness of detention and to be released in the case of unlawful detention.

	
	
	Article 14.7
	Anyone who has been the victim of arbitrary or unlawful arrest or detention shall be entitled to compensation. 
	Right to compensation for unlawful arrest or detention. As with the right to appeal, this is a powerful weapon in the fight to reduce the mis-use and abuse of detention.

	
	
	Article 17 


	Each State party shall ensure in particular to any child at risk or any delinquent charged with an offence the right to a special legal system for minors in all stages of investigation, trial and enforcement of sentence, as well as to special treatment that takes account of his age, protects his dignity, facilitates his rehabilitation and reintegration and enables him to play a constructive role in society.
	Children in conflict with the law have the right to special treatment which promotes rehabilitation and reintegration.



	
	
	Article 18 
	No one who is shown by a court to be unable to pay a debt arising from a contractual obligation shall be imprisoned. 
	For example, no one shall be detained for failure to pay a debt.

	
	
	Article 33.3
	The States parties shall take all necessary legislative, administrative and judicial measures to guarantee the protection, survival, development and well-being of the child in an atmosphere of freedom and dignity and shall ensure, in all cases, that the child's best interests are the basic criterion for all measures taken in his regard, whether the child is at risk of delinquency or is a juvenile offender.
	Children in conflict with the law have the right to protection, survival, development, well-being, freedom, dignity and to have their best interests considered.


Part C – Restorative justice

	Order of importance / priority

	Title
	Articles & provisions specifically relevant to restorative justice
	Text of relevant articles & provisions
	Comments

	1
	UN Basic Principles on the use of Restorative Justice Programmes in Criminal Matters (2002)
	Overall comment: These are the main UN guidelines on restorative justice. They apply to both adults and children. They do not refer directly to diversion and alternatives, but are included here due to the strong overlap [Non-child-specific; non-binding; provisions  refer to justice for both adults and children]

	
	
	Paragraph 20
	Member States should consider the formulation of national strategies and policies aimed at the development of restorative justice and at the promotion of a culture favourable to the use of restorative justice among law enforcement, judicial and social authorities, as well as local communities.
	All of the principles in this document are directly relevant to the practice of restorative justice but these two paragraphs have been selected to represent the overall promotion and development of restorative justice, in collaboration with the criminal justice system.

	
	
	Paragraph 21
	There should be regular consultation between criminal justice authorities and administrators of restorative justice programmes to develop a common understanding and enhance the effectiveness of restorative processes and outcomes, to increase the extent to which restorative programmes are used, and to explore ways in which restorative approaches might be incorporated into criminal justice practices.
	

	2
	UN Guidelines on Justice in Matters involving Child Victims and  Witnesses of Crime (2005)
	Overall comment: These are the main UN guidelines on children as victims/survivors and witnesses. They do not refer directly to diversion and alternatives, but are included here due to the strong overlap with restorative justice issues. [Child-specific; non-binding; provisions  refer to justice for child victims/survivors and witnesses, whether perpetrator is an adult of a child]

	
	
	Paragraph 35
	Child victims should, wherever possible, receive reparation in order to achieve full redress, reintegration and recovery. Procedures for obtaining and enforcing reparation should be readily accessible and child-sensitive.
	Promotes reparation for victims/survivors, compatible with restorative justice principles.

	
	
	Paragraph 36
	Provided the proceedings are child-sensitive and respect these Guidelines, combined criminal and reparations proceedings should be encouraged, together with informal and community justice procedures such as restorative justice.
	Reference to restorative justice processes.

	3
	Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (1985)


	Overall comment: This UN Declaration concerns victims/survivors of crime rather than offenders, but it contains some principles which are relevant to restorative justice and which can therefore also be applied to diversion and alternatives programmes. It applies to both adults and children. [Non-child-specific; non-binding; provisions  refer to justice for all victims/survivors, both adults and children]

	
	
	Paragraph 7
	Informal mechanisms for the resolution of disputes, including mediation, arbitration and customary justice or indigenous practices, should be utilized where appropriate to facilitate conciliation and redress for victims.
	Promotes the use of restorative justice practices (which can be used as part of diversion or alternatives programmes).

	
	
	Paragraph 8
	Offenders or third parties responsible for their behaviour should, where appropriate, make fair restitution to victims, their families or dependants. Such restitution should include the return of property or payment for the harm or loss suffered, reimbursement of expenses incurred as a result of the victimization, the provision of services and the restoration of rights.
	

	
	
	Paragraph 9
	Governments should review their practices, regulations and laws to

consider restitution as an available sentencing option in criminal cases, in addition to other criminal sanctions.
	Promotes inclusion of restitution as a sentencing option. Whilst this is not specified as an alternative to detention, it is compatible with restorative justice principles.

	4
	UN Basic Principles and Guidelines on the Right to a Remedy and

Reparation for Victims of Gross Violations of International

Human Rights Law and Serious Violations of International

Humanitarian Law (2005)
	Overall comment: This document is relevant in part to restorative justice in cases in gross violations of human rights and humanitarian law. It applies to both adults and children. It does not refer to diversion and alternatives for perpetrators and so no specific paragraphs have been selected for inclusion in this analysis, but is included here as a general reference document in relation to restorative justice overall. [Non-child-specific; non-binding; provisions  refer to justice for victims/survivors, both adults and children]


� The following international instruments were also reviewed but not included here due to lack of provisions specifically relating to diversion and alternatives. However, some of these instruments may nonetheless include provisions relevant to child justice more broadly: Universal Declaration of Human Rights (UDHR); International Covenant on Economic, Social and Cultural Rights (ICESCR); Convention against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment (CAT); Convention on the Elimination of All Forms of Racial Discrimination (CERD); Convention on the Elimination of All Forms of Discrimination against Women (CEDAW); Code of Conduct for Law Enforcement Officials; Basic Principles on the Independence of the Judiciary; Basic Principles on the Role of Lawyers.


� Child-specific instruments take precedence over non-child-specific instruments; and legally binding treaties and conventions take precedence over advisory ‘guidelines’ and ‘rules.’ However, all of the instruments here can be referred to in order to capitalise on the wealth of support available for the promotion of diversion and alternatives in the field of child justice. 


�  CRC, general comment No. 1 on Children’s Rights in Juvenile Justice, 2007, para. 6.


�  Ibid. para. 23.


�  Recommendations of Day of General Discussion on the Rights of Indigenous Children, 2003, para. 13.


�  United Nations Guidelines for the Prevention of Juvenile Delinquency, “the Riyadh Guidelines”, 1990.


� For political reasons - linked to the contrasting ideologies behind the Cold War of the twentieth century – it became impossible to elaborate one single Covenant containing provisions for all of the civil, cultural, economic, political and social rights in the UDHR. The rights were therefore split into two Covenants containing civil and political rights on the one hand and economic, social and cultural rights on the other. The Convention on the Rights of the Child is the first international human rights treaty to bring together, once again, all of these types of rights in one single document (one of the key reasons, along with almost universal ratification, for the unique power that the CRC has in the realm of international human rights law). 


� The following international instruments were also reviewed but not included here due to lack of provisions specifically relating to diversion and alternatives. African Charter on Human and People’s Rights (‘Banjul Charter’) - OAU; European Convention on the Exercise of Children’s Rights – Council of Europe (provisions promote the participation of children in judicial hearings, but only in relation to family proceedings rather than children in conflict with the law).


� Child-specific instruments take precedence over non-child-specific instruments. However, all of the instruments here can be referred to in order to capitalise on the wealth of support available for the promotion of diversion and alternatives in the field of child justice. 


� Villagran Morales et al vs. Guatemala, 1999: The findings in this case are highly significant: the judges’ decision to bring all of the CRC into the scope of interpretation of Article 19 of the American Convention on Human Rights means that this is the first region in the world where violations of the CRC can be challenged in a regional court of law. For more information on this development, see Wernham, M., International Human Rights Law in Evolution: The Implications of Villagran Morales et al v. Guatemala (The ‘Street Children’ Case, Inter-American Court of Human Rights) for International Human Rights Law, 2000 [available in the ‘Resources’ section of the toolkit].


� This Charter should not be regarded as complying fully with the CRC in relation to justice for children in conflict with the law as the two articles relating to the death penalty do not comprehensively exclude imposition of this sentence on children: Article 6 permits the imposition of the death penalty for ‘serious crimes’ and does not specifically exempt children; and Article 7.1 states that “sentence of death shall not be imposed on persons under 18 years of age, unless otherwise stipulated in the laws in force at the time of the commission of the crime”.


� These instruments are included for general interest due to the strong relationship between diversion, alternatives to detention and restorative justice, even though they do not specifically refer to diversion and alternatives.


� Restorative justice-specific instruments take precedence over others. However, all of the instruments here can be referred to in order to capitalise on the wealth of support available for the promotion of restorative justice where appropriate. 
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