UNICEF Toolkit on Diversion and Alternatives to Detention 2009

Common obstacles related to diversion and alternatives with some suggested solutions

[Please note: this is not a comprehensive list of problems and solutions. Further guidance and advice which is relevant to overcoming obstacles can be found in various sections of the toolkit, as referenced throughout this document].
1. Punitive / repressive attitudes prevalent in the media and political and public opinion

· [See the toolkit sections on ‘How do we do them? / Attitudes, traditions, customs, behaviour and practices’ and ‘Open discussion, including engagement of media & civil society’].
· Need for increased awareness of the understanding of: child rights; basic child development and psychology; the situation of children in conflict with the law in particular.

· Visibly demonstrate success stories (with due regard to ethics and protecting privacy rights when discussing particular cases).

· “Professionals, particularly, need to take care that conference plans will withstand the ‘common sense’ or ‘front page test’. While we want creative and suitable plans that will set the young person on a positive path forward we need to be careful that public confidence isn’t lost through it appearing that a young person is being rewarded for bad behaviour, rather than being held accountable.”

· Communicate that diversion and alternatives are about ‘accountability’ (and ‘victims/survivors’ where relevant).

· “Do not try to explain what is wrong with the present JJ system; rather, explain how you are going to improve the present system.” 
 This avoids people immediately focusing on trying to defend the existing system rather than focusing on diversion and alternatives.

· Work together with journalists, media unions and professional organisations – example from Panama: The passing of progressive legislation for children in conflict with the law in Panama was met with tremendous resistance on the part of Panamanian society (fuelled by sensational negative media coverage). Some professional and business associations banded together to work for tougher sanctions. This led to an additional law being approved in June 2003, aimed at making the law tougher and removing some of its due process protections for adolescents, even though the progressive law had not been given time to show positive results. In the face of this pressure, however, there were also sectors of society which spoke out against the reforms and managed, with the support of UNICEF, to substantially limit the overall extent of reforms made by the Congress. Aware of the important role played by the media, UNICEF established a strategic alliance with the National College of Journalists, to which 90% of the country’s journalists belong. UNICEF provided them with quantifiable and objective, factual information on children in conflict with the law as well as training courses on the CRC and on the management of this subject in the media. Through this programme, UNICEF successfully transformed key members of the media into allies, sharing information prepared by UNICEF, and organizing debates and programmes addressing this problem, with an objective and respectful focus on the rights of children and adolescents.

2. Developing political will

· Where political will is strong, technical and financial problems are much more easily resolved: get the ‘head’ (knowledge) and the ‘heart’ (attitudes) on board and the ‘hands’ (practice) will follow.

· “[T]he common denominator in every case [of reform] has been the level of goodwill and commitment […]. As a rule, we have found that these actions have been taken by poorly paid public officials or by civil organisations, who have worked either without payment or for very little remuneration. Commendably, these individuals have not allowed the poor conditions that they operate under to at all diminish their interest in ensuring compliance with the rights of children and adolescents. […] Based on their knowledge of the CRC, the people and institutions profiled have sought to interpret the provisions of the CRC […]. For example, neither scarcity of economic resources nor lack of alternatives have obstructed the use of alternative sanctions in Nicaragua. […] In the case of Costa Rica, the number of adolescents in prison has been reduced, and the judges in Costa Rica work to ensure that prison is used as the last resource, even though the law gives judges a great deal of discretion to impose sentences of up to 15 years. We cannot therefore say that deficiencies in economic resources, basic infrastructure, the level of training in some sectors, or the difficulties in enforcing laws which guarantee rights present insurmountable obstacles to implementing the provisions of the CRC. […] [R]espect for the rights of children and compliance with international commitments are not utopian dreams realisable only in wealthy countries. These dreams can be and are being realised through the commitment and energy of the people involved in each of the projects analysed. The good practices we have looked at are being implemented in a permanent and sustainable way, notwithstanding the weakness or faults of each system. Even though these specialised criminal procedures are constantly questioned by society, and prove difficult to implement, they have achieved sufficient positive impact to assure their survival.” [Latin America p.63]

· It is necessary to get the buy-in of a range of Ministries and State Agencies in order to ensure effective implementation of diversion and alternatives.
· Be aware of short-term ‘election’ priorities. Look for advocacy opportunities in terms of timing, but continue to work with long-term civil servants in addition to politicians. Develop and maintain contacts with at least three key people within each sector: do not rely on only one.
· Some advice in relation to tackling entrenched problems: establish a goal, use data to measure progress, adapt strategies when necessary, and be relentless until the goal is achieved.
 

· Consider introducing ‘awards’ and/or ‘prizes’ to recognise particular contributions to diversion and alternatives within and/or between professional sectors (e.g. the Kenya CRADLE / CLAN / UNICEF Legal Aid Scheme project has an award for ‘Pro-Bono Lawyer of the Year’ and in Brazil “The Socio-Educational Prize” was established in August 1998, sponsored by ILANUD, UNICEF, and two other civil organisations, which rewards best practices in Brazilian juvenile justice, in the implementation of socio-educational programmes and for valuable research in the socio-educational field.  Criteria for awarding the prize include a focus on alternatives: “This prize has served as a useful tool in raising the profile of socio-educational sanctions and in encouraging the legal system to shift away from the deprivation of liberty in favour of adopting these best practices.”

· However difficult it is to achieve, cultural change seems to come more easily once a pilot project can present successful results.

3. Lack of resources for diversion, alternatives or ‘new schemes’ in general

· Examine existing expenditure and identify where resources are being wasted (i.e. on interventions that do not work or which may even be harmful
) [See the toolkit section on ‘cost effectiveness’ for more details]

· Redirect the punitive mindset of the public and policymakers towards an examination of the ineffectiveness of such programmes (e.g. studies in the USA have shown increased rates of recidivism for children involved in juvenile boot camps and ‘scared straight’ programmes which mean the programmes waste a significant amount of money)
. 

· Encourage all actors to seek out and use creative and alternative approaches. 
· Avoid the issue of resources detracting attention from the real issues. 
· Do not under-estimate the importance of a positive attitude and commitment to change as a primary tool in addressing practical, resource problems. 

· Remind states of their legal obligations to implement diversion and alternatives (it is not a ‘choice’).

· Seek technical and financial assistance within the scope of international cooperation agreements.

· Ensure that funding is still made available for ‘core’ services and functions of stakeholders, otherwise additional initiatives or ‘innovations’ will never receive support (e.g. “if the base budget for traditional policing functions [i.e. routine patrols and responding to calls] which are expected by the public is inadequate, then inevitably ways will be found to divert the funds for innovation to what are seen by all as core activities” 
). Gather evidence to show how diversion and alternatives contribute positively to core functions (e.g. through reduced recidivism).

· Use a systemic approach and promote collaborative budgeting across different sectors – with the support of senior level representatives within the Ministry of Finance or other relevant bodies. In a fragmented justice system for children in conflict with the law (which many of the countries have) long-term financing is a problem because the Ministries and State Agencies which end up saving money as a result of the introduction of diversion and alternatives are often not the same as those who will be implementing new initiatives. There is therefore often no straight reallocation of finances from detention centres to (e.g.) social work and probation functions. 

· Role of UNICEF - examples from Latin America: Rather than direct financing of infrastructure or technical teams for new institutions, UNICEF  aims to establish a culture of respect for child rights across all professions and spheres, thereby creating conditions to support positive practices in both the short and medium term, while also ensuring their long term viability. This involves, e.g. training professionals; giving direct advice on reform processes and specialised training programmes; helping society understand their responsibilities towards young people; mediating and facilitating between state agencies and with private institutions (by respecting the independence and individual responsibilities of each); supporting those who call for the provisions of the CRC to be complied with and who remind the authorities of their international and legal commitment to children;  nurturing and encouraging national efforts to establish or reform justice systems specifically for children.
 

4. Lack of enabling legislation

· [See also the toolkit section on ‘How do we do them? / Legislation and enforcement’ in relation to pilot projects]

· Innovative approach in Guatemala – applying CRC principles and international norms in the absence of national legislation:  As a result of training and meetings held with judicial authorities, a document was signed by UNICEF and Guatemalan criminal justice professionals, laying out the structure of the new juvenile justice system and clearly recognising the rights and guarantees contained in the CRC and the Children and Adolescents Code (the latter not yet in force). This type of document was unprecedented in the country and was used as a tool for updating judges as well as offering them a practical guide during the period pending the law’s entry into force. The document was based almost exclusively upon the Guatemalan Constitution and the principle of pre-eminence of international laws over national laws.

5. Legislative reform
· Importance of national ownership of the process: lack of human resource capacity / expertise to draft new legislation can lead to ‘outside experts’ being called in to draft legislation over which there is no local ownership and which is ‘resented’ and therefore ‘ignored’ and left in draft format.

· There can be a tendency to try and pass large, comprehensive 'child rights bills' in contexts where it would be more effective to be less ambitious and break issues into smaller, more manageable chunks (e.g. 'child justice bills' or legislation specifically on children in conflict with the law).
· Need to be aware of legislative reforms of the criminal justice process in general: “Often criminal legislation is reformed without the Government/drafters considering the impact on children. The opportunity for reform is often not grasped at this stage as the focus is on the system in general rather than children. During some of these reform processes (especially in Central Asia) the Criminal Procedure Code is reformed and a section on under-18s is created but it does not change the system or create what we would recognise as a separate system. It just puts all the additional guarantees for children in one place in the document. Once this new doc is adopted it is so difficult to then bring in reforms for the juvenile justice system for at least a few years if not more. So UNICEF offices must remain aware of the developments in the criminal justice system in order to use these opportunities to promote reform for under-18s.”

6. Widening the net
· “Diversion is, however, not without dangers and a fine balance needs to be achieved between appropriate diversion and what is known as widening the net. Chajkoski and Wollan (1989:219) describes this phenomenon as follows: With the extension of the criminal justice system to persons who might not otherwise be captured, the system broadens its power even further to spread non-legal or extra-legal standards of behaviour which support the kind of world favoured by the managers of the system. The control exercised through diversionary programmes should be limited to strictly curbing recidivism and not embark on a moral and normative crusade, specifying behaviour which falls outside the limits of the judicial process.”

7. Judicial practices

· Problems: 
· Lack of social enquiry reports requested by the court (or lack of mechanisms and/or personnel to produce timely and good quality reports) to highlight mitigating / personal circumstances of the child which may favour diversion or alternatives.

· Inquisitorial judicial system favours the participation and influence of the prosecution and judge over the defence. This, and/or lack of defence legal representation for the child, can reduce the likelihood of the child benefiting from diversion and/or alternatives.

· The absence of parents/guardians or support persons present during hearings may reduce the judge’s likelihood of applying diversion or alternatives.

· Difficulties / sensitivity of involving victims/survivors in restorative diversion and alternatives: need for trained personnel and clear guidelines. 

· Punitive attitudes of judiciary which favour detention.

· Lack of diversion and alternatives on the ground.

· Inadequate collaboration between justice and social welfare systems.
· Solutions:  
· Provision or strengthening of legal assistance and representation for children from the moment of arrest.

· Multi-disciplinary approach: collaboration of psychologists, social workers and justice systems representatives in case management.

· Inter-sectoral cooperation and collaboration at the local level, and with local services and organisations (public and private) to provide diversion and alternatives programmes and to facilitate reintegration of children in conflict with the law.

· Active participation of parents/guardians.

· Assistance to victims/survivors and support to participate, with informed consent, in restorative processes.

8. The ‘problem’ of recidivism
· Recidivism following the introduction of diversion and alternatives can lead to a loss of political and public support. The Tajikistan project notes that this can happen even after ‘regular’ recidivism (i.e. let alone ‘high profile’ incidents of violent recidivism): “the first case of reoffending (minor theft) was seen by government (despite briefings about this) as a failure of the project and the model. It did not matter that the reoffending rate out of detention anecdotally (as there was no data) was much higher. We had to undertake a great deal of advocacy to overcome this obstacle. I would recommend that this issue is discussed openly before the beginning of the project. Children will reoffend, however, good the project is. You cannot control every aspect of their life.”

· Prepare stakeholders to encounter an initial 'spike' in offending rates following the introduction of diversion as police no longer ignore minor offences (or deal with them informally through (e.g.) corporal punishment) but instead record them and make use of the diversion programmes available.

· Reluctance to refer more serious cases: The fear of reoffending caused by implementing diversion and alternatives creates obstacles to establishing interventions and to people using them. Referring bodies may be hugely reluctant to refer cases which they see as more serious (including property crimes in some contexts, which make up the majority of offences by children in conflict with the law). A large number of children who could in theory benefit from diversion and alternatives may still end up in detention: “Securing referrals of more ‘serious offenders’ is a constant challenge.”
 
· Robust quantitative data collection to compare rates of re-offending - for similar offences and offenders – can help to prove that detention often results in higher rates of recidivism compared to good quality diversion and alternatives. [See also the paper ‘Prove it! The need for quality research, documentation and statistics as evidence for advocacy and programming’ - available in the toolkit section ‘Resources / By Process/ Planning, monitoring and evaluation’]

9. Limited impact of some initiatives
· Take a holistic, systemic approach [see the toolkit section on ‘How do we do them? / ‘Systemic approach’]. E.g. training of personnel in the justice system is a common intervention to promote reform, but this is not enough on its own [see also the ‘lessons learned’ section from the ‘Police Training and Sensitisation on Child Rights: Lessons Learned and Manual’ on this particular issue which, although written from a police perspective, has relevance for training in general - available in the toolkit section ‘Resources / By Profession / Police’].
· Ensure ownership by key stakeholders, robust monitoring and evaluation frameworks (in order to prove success) and sustainability from the beginning (e.g. through the use of multi-disciplinary steering committees, participatory and sustainable M&E frameworks and well-developed ‘exit / scaling-up strategies’ for pilot projects).

10. Problems replicating or scaling up from pilot projects

· Government and other stakeholders may be willing to invest human and financial resources in short-term, isolated ‘pilot projects’ but unwilling or unable to commit to the scaling up of these for integration into national systems. This may be due to: the failure to properly monitor, evaluate and document the success of pilot projects [see toolkit section on data management, monitoring and evaluation]; political or stakeholder turnover by the end of the pilot; change in political climate; failure to develop an ‘exit strategy’ / ‘next steps’ early enough in the process to ensure a smooth transition’ failure to adequately engage political will or public opinion, etc.

· The systemic approach, including for pilot projects, is essential. 

· In the process of modification or adaptation, avoid pressure to ‘water down’ interventions which work (e.g. by increasing case load numbers, eliminating or reducing key elements) as this will lead to reduced effectiveness of the intervention and therefore to reduced stakeholder commitment / political will / supportive public opinion.

· Make sure that roles and responsibilities are clearly allocated and align well with stakeholders’ goals and strengths.

· Ensure that support, training, monitoring, supervision and quality assurance is integrated into ongoing, sustainable management systems and organisational plans [see the toolkit section on ‘How do we do them? / Data management, monitoring and evaluation’].

11. Lack of diversion and alternative programmes in practice
· Use the systemic approach to examine and capitalise on existing opportunities. Ensure collaboration between stakeholders so that existing opportunities are made full use of.
· Garner support for pilot projects but ensure that the planning for these is embedded into national systems for later replication and scaling up.

· Ensure adequate staffing and capacity-building to implement programmes in practice.
12. Lack of social welfare systems

· In countries without a social welfare system, diversion and alternatives can be used to try to solve all the issues of the families involved. It becomes a substitute for a non-existent child protection system. This can dilute the effectiveness of the project. Once again, a systems-building approach can help to mitigate this problem.

13. Lack of trained personnel – especially social workers and counsellors

· [See the toolkit section on ‘How do we do them? / Capacity of those in contact with children’ for more details].

· Diversion and alternatives involve an increased reliance on the social welfare sector. Adequate attention must be paid to the recruitment, training and capacity building of social worker and counsellors. 
· Remember to think ahead: do universities / tertiary education institutions need support to provide specific courses and develop appropriate qualifications for an expanded social work sector? What are the possibilities for distance learning?
· Ensure that ‘training’ is not undertaken as an ad-hoc initiative, but is embedded into a systemic approach.

14. Lack of coordination between stakeholders
· Establish or improve the functioning of cross-sectoral ‘steering committees’ for diversion and alternatives (or children in conflict with the law more broadly) [see the toolkit section on ‘How do we do them? / Data Management, monitoring and evaluation’ for lessons learned in this area].

· Seek out / capitalise on existing formal and informal opportunities for dialogue (e.g. regular meetings for other purposes, conferences, media events) and develop new ones where necessary.

· Persist in keeping channels of communication open.  

· Develop senior level ‘champions’ for diversion and alternatives within key sectors who can act as ‘goodwill ambassadors’.

· Ensure good contact with at least three people in each sector where possible.
· Use research and evaluation studies as an opportunity to promote dialogue, discuss findings in multi-disciplinary groups, and provide joint input into recommendations over which they have ‘ownership’ and which are therefore likely to be more sustainable.

· Formalise cooperation through MOUs and other relevant inter-sectoral protocols.

 15. Obstacles in data collection, monitoring and evaluation
· Some children are never registered whilst in the justice system (e.g. by police whilst in police custody
) and therefore remain ‘invisible’.

· Unwillingness to share data.

· Lack of clarity in terminology or differences between definitions in different departments.

· Poor data management system and/or cooperation between stakeholders to share information.

· [See the toolkit section on ‘How do we do them? / Data management, monitoring and evaluation’ for further obstacles and solutions – e.g. establishment of multi-disciplinary steering committees and the importance of ownership and sustainability whilst developing sustainable data management / M&E systems].

16. Rapid turnover of personnel 

· Develop and maintain contacts with at least three key people if possible within each sector so that there is continuity, regardless of individual absence or staff changes: do not rely on only one contact. “Trust builds up and people work better together and become more effective.”

17. Introducing new ways of working for professionals

· Problems encountered by a project in Argentina
: 

· “Ideological conflicts with the traditional protection system: the adolescents’ participation in the design and implementation of his/her life project was perceived with skepticism from the standpoint of actors who traditionally work in the judicial area (from judges to technical teams) and raised resistance at the beginning of the project.” 
· Raising awareness about the need to professionalize and adequate remuneration of case workers: make clear that their job is different from any type of voluntary work in the sense that it has to be performed consecutively during a minimum of three years.

· Raising acceptance of the rigorous selection of case workers according to a defined profile.

· Work overload and lack of professional recognition in general can lead to reluctance to change. [See the toolkit section on ‘Why are they important? / Professionalism, job satisfaction & morale’ for further details].
18. Lack of parent/guardian or ‘fit person’ with whom the child can be placed (often an essential prerequisite of diversion and alternatives) – this is particularly relevant for separated children, children in street situations and migrant children:

· Examine carefully the exact language of existing legal provisions: what is the greatest possible scope of discretion to interpret this? CRC Art. 5
 gives good, broad guidance here and refers to ‘parents’, ‘members of the extended family or community’, ‘legal guardians or other persons legally responsible for the child’. Often relevant provisions are interpreted too narrowly by (e.g.) police who will only release children to the custody of a parent or legal guardian rather than making use of extended family and community supports available. 
· Project example: ‘Fit person scheme’, Uganda: “Under the country’s Children’s Act, one of the listed alternatives to pre-trial detention is the placement of a child with a ‘fit person’ who has been approved by the court. However, without proactive measures on the part of the State, fit persons are not likely to come forward on their own. To address this issue, Save the Children UK supported a pilot initiative designed to recruit and train members of the community willing to take on this role. They provide support, supervision and in some cases temporary foster care for children pending their trials. The initiative has reportedly significantly reduced the number of children in detention in the pilot locations”. 

19. Corruption
· Implement a systemic approach which integrates work on diversion and alternatives into broader rule of law and governance issues.

· Reforms must take into account, amongst other things: improving professional standards, remuneration and working conditions; improving line management and enforcing strict supervision; challenging cultures of impunity by introducing and consistently imposing sanctions for professional misconduct; creating a culture of transparency and accountability; improving recruitment and screening procedures; raising awareness amongst personnel of the impact of corruption on individuals, the reputation and functioning of the profession as a whole, and society more broadly.
20. Restorative justice
· Confusion between ‘mediation’ and ‘arbitration’ in relation to assessing existing dispute resolution mechanisms: a mediator acts as a neutral facilitator who assists the parties to come to their own agreement whereas an arbitrator listens to both parties’ views, and then imposes his/her own decision. The latter involves limited empowerment of the victim/survivor and offender.
 

· Over-reliance on cash compensation in mediated settlements: an emphasis on requiring the offender to pay full compensation for any damage caused can be difficult for children (reliance on parents willingness and ability to pay; discriminates against poorer children if only those who can pay are able to benefit from an informal resolution). “To the extent possible, restorative justice process should seek to find ways to hold children accountable for their actions without necessarily requiring full cash compensation for the damages caused. This generally requires a skilled facilitator/mediator who is able to promote acceptance of a more creative resolution.”
 

21. Ethnic minorities
· Problem: Discrimination and socio-economic inequalities leading to over-representation of ethic minorities in the criminal justice system and the possibility that such minorities are less likely to benefit from diversion and alternatives.

· Solutions:  

· Sensitisation / training of stakeholders at individual and institutional level (but this alone is not enough – need for a systemic approach).
· Review of existing practices to determine specific areas which need to be tackled.
· Interventions to address the underlying disparities which lead to the situation in the first place (greater emphasis needed on prevention programmes).
· Use of disaggregated quantitative data for advocacy and awareness-raising purposes.
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